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EMERGENCY MEDICAL TREATMENT AND LABOR ACT (EMTALA) 
TECHNICAL ADVISORY GROUP (TAG) 

Minutes 
November 2–3, 2006 

 
Welcome, Call to Order, and Opening Remarks 
Chair David Siegel, M.D., J.D., called the meeting to order on Thursday, November 2, and 
welcomed the members of the TAG and the audience. (See Appendix A for the meeting agenda). 
Dr. Siegel reiterated the group’s functions, as identified in the charter, and outlined the agenda 
for the meeting. He added that CMS has recruited several graduate students to assist the 
Framework Subcommittee with preparing their background documents. Thomas Gustafson, 
Ph.D., deputy director of the Center for Medicare Management, welcomed the TAG members 
and apologized on behalf of the agency for the problems some members had faced with travel 
arrangements. 
 

Action Item 
The TAG requests that CMS update the TAG on the status of all of the TAG’s current 
and pending recommendations at the next meeting. 

 
Summary Reports of the Subcommittees 
Julie Mathis Nelson, J.D., chair of the Action Subcommittee, and John Kusske, M.D., chair of 
the On-Call Subcommittee, summarized the proceedings of their fall subcommittee meetings and 
identified the topics they wished the TAG to address at this meeting (Appendices 1 and 2). 
Charlotte Yeh, M.D., chair of the Framework Subcommittee, said graduate student Mary Bing 
had graduated but still took the time to revise her paper, Liability. The revised document was 
distributed to the TAG at the meeting for review.  
 
Ambulance “Parking” of Emergency Patients  
The TAG reviewed background information and a letter from member Dodjie Guioa describing a 
potential violation of EMTALA regarding ambulance “parking,” i.e., the practice of refusing to 
admit patients transported via ambulance on the basis of the notion that as long as the patient 
remains on the ambulance stretcher, the hospital does not have an EMTALA obligation to that 
patient (Appendix 3). The TAG discussed the history of the issue and the intent behind letters 
written by CMS Regional Office VI to clarify the issue.  
 

Recommendation 
To clarify the intent of CMS regulations regarding obligations under EMTALA to receive 
patients who arrive by ambulance, the TAG recommends that CMS/HHS promulgate the 
letter written by TAG member and representative of CMS Region VI Dodjie Guioa with 
the following changes: 
 

• In the first paragraph, revise the sentence as follows: “The specific concern was 
that hospital ED staff deliberately delay the transfer of individuals from the EMS 
provider’s stretcher to an ED bed with the impression that the ED staff is relieved 
of their EMTALA obligation by doing so. This practice constitutes a potential 
violation of EMTALA.” 
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• Delete the sentence, “When individuals arriving via EMS providers are required 
to wait several hours with only EMS provider staff attending to them, then this 
practice may be viewed as a violation of the EMTALA requirements.” 

• Revise the last paragraph as follows: “It was not the intent of the guidance in the 
Letters that there should be enforcement action against any hospital when the 
delay in the immediate provision of an appropriate [medical screening 
examination] and/or stabilizing treatment is due to circumstances beyond the 
hospital’s control (e.g., the hospital does not have the capacity or capability at the 
time of presentation).” 

 
 

Emergency Waiver of EMTALA Obligations 
The Action Subcommittee presented a draft document, “Application of EMTALA in a State of 
Emergency,” describing a rationale and proposed recommendation for waiving hospitals’ 
EMTALA obligations in certain emergency conditions (Appendix 4). The proposed change 
would require revising the statute. CMS staff indicated they do look at emergency situations 
when investigating potential EMTALA violations, and the Office of the Inspector General (OIG) 
takes such conditions under consideration when determining civil penalties. Ms. Nelson 
indicated that formalizing the emergency waiver in the statute would allow hospitals to 
determine what is in the best interest of patients during an emergency without fear of CMS or 
OIG enforcement or private rights of action regarding potential EMTALA violations, particularly 
in the case of localized or hospital-specific emergencies. 
  

Recommendation 
The TAG recommends that HHS pursue statutory and regulatory changes, as well as 
changes to the Interpretive Guidelines, addressing waiving EMTALA obligations in an 
emergency as declared by a Federal, State, county, or city government or by an individual 
hospital (consistent with the Action Subcommittee’s document, “Application of 
EMTALA in a State of Emergency”). 

 
Duty to Provide or Arrange for Follow-Up Care 
The Action Subcommittee presented a draft document, “Follow-Up Care,” describing a rationale 
and proposed recommendation for clarifying that a provider’s EMTALA obligation ends once 
the patient is stabilized (Appendix 5). The document also suggests actions providers may take to 
aid patients in getting needed follow-up care. Members agreed that as long as the Medicare 
Conditions of Participation addresses follow-up care, it is appropriate to clarify where the 
EMTALA obligation ends.  
 

Recommendations 
The TAG recommends that HHS amend the Interpretive Guidelines with respect to 
follow-up care to clarify that once a patient has been stabilized, the hospital and 
physician have no further follow-up care obligation under EMTALA. The hospital must, 
however, comply with applicable Medicare Conditions of Participation. The TAG 
believes this interpretation is more consistent with the EMTALA statute and regulations, 
which no longer apply once the patient is stabilized, and current CMS interpretation. 
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The TAG recommends that HHS incorporate into the Interpretive Guidelines the 
educational issues identified by the Action Subcommittee’s document, “Follow-Up 
Care,” with the following changes: 
 

• For bullet two, replace “For insured patients” with “For patients with a personal 
physician.” 

• For bullet 5, delete the parentheses but retain the text in the parentheses. 
 
EMTALA Education Efforts 
The Action Subcommittee presented a draft document, “EMTALA Education 
Recommendations,” describing specific efforts CMS can undertake to better educate providers 
and the public about EMTALA (Appendix 6). TAG members and members of the audience 
(Katie Orrico of the American Association of Neurological Surgeons; Angela Foehl, deputy 
director of the American Psychiatric Association; Diane Godfrey of Florida Hospital; Kathleen 
McCann of the National Association of Psychiatric Health Systems; and Clifford Beyler of Hall, 
Render, Killian, Heath & Lyman) offered suggestions. 
 

Action Item 
The Action Subcommittee will take into consideration the following changes and 
suggestions made by the TAG as it revises its document, “EMTALA Education 
Recommendations:” 
 

UMore Comprehensive CMS Website 
• Enhance access to an EMTALA-specific website. 
• Link to the website of the OIG. 
• Provide user-friendly descriptors for attached or linked documents. 
• Investigate the use of e-mail, listserves, or other technology to update 

facilities on EMTALA changes and clarifications. 
• Improve the search mechanisms so that results are grouped by topic. 

 
UStandardized Regional Office/State Surveyor Education 

• Assess the quality of the education process for new surveyors. 
• Require surveyors to demonstrate competency following education. 

 
UProvider Education 

• Investigate the use of e-mail, listserves, or other technology to update 
providers with specific education. 

• Include EMTALA training in the next statement of work for quality 
improvement organizations (QIOs) as part of the QIOs’ technical 
assistance to the hospital. 

• Include the OIG in provider education efforts whenever possible. 
• Organize the information on the CMS EMTALA website into a basic 

tutorial format. 
 
UPatient Education 



MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 4 

• Delete the bullet “Health care destination options and appropriate level of 
care rendered by each destination.” 

• Consider the potential chilling effect of notifying patients that they may be 
asked to provide documentation of citizenship. 

• Clarify that patient education should be provided by CMS through its 
website or other vehicles, not through hospitals. 

 
 
Air Medical Service 
Seth Myers of Air Evac Lifeteam said some hospitals refuse to accept transfers of patients from 
other institutions unless the sending hospital agrees to use the receiving hospital’s air medical 
services (Appendix 7; see Appendix 8 for additional, anonymous testimony). In a written 
response to Mr. Myers’ request for clarification of CMS policy, Dr. Gustafson wrote:  
 

A hospital may only refuse an appropriate transfer of an individual [protected under 
EMTALA] with an unstabilized emergency medical condition if it does not have the 
capability or capacity to treat the individual. Therefore, if a hospital refuses to accept an 
appropriate transfer of an individual protected by EMTALA solely because the sending 
hospital does not utilize the recipient hospital’s air transport services, the recipient 
hospital may be in violation of EMTALA. 

 
The members agreed that Dr. Gustafson’s clarification should be communicated more widely. 
Maureen Mudron of the American Hospital Association suggested that CMS evaluate whether 
the issue occurs with sufficient frequency to require widespread communication efforts. 
 

Recommendation 
The TAG recommends that HHS clarify that a hospital may not refuse to accept an 
individual protected under EMTALA on the grounds that it (the receiving hospital) does 
not approve the method of transfer arranged by the attending physician at the sending 
hospital (e.g., a receiving hospital may not require the sending hospital to use an 
ambulance transport designated by the receiving hospital). In addition, HHS should 
improve its communication of such clarifications with its Regional Offices. 

 
On-Call Physician as Specialized Capability 
Dr. Kusske asked the TAG to reconsider its recommendation from the previous meeting that 
CMS incorporate into the Interpretive Guidelines for 489.24(f), recipient hospital 
responsibilities, that “the presence of a specialty physician on the call roster is not, by itself, 
sufficient to be considered a specialized capability. At the time of the transfer, the receiving 
hospital should also have available the necessary equipment, space, staff, etc., to accommodate 
the patient transfer.”  
 
The TAG was asked to consider how the recommendation would apply to the following 
situation: Two hospitals in the same area have equivalent capacity and capability. One has a 
specialist on call, the other has the same type of specialist on its staff but that specialist does not 
wish to take call. Therefore, when a patient needs the services of a particular specialty, the 
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specialist on call must accept that patient, while the specialist who does not wish to take call 
avoids any EMTALA obligation.  
 
Members agreed that better definitions are needed of what constitutes an adequate and 
appropriate call list and what constitutes specialized capability. It was noted that in the past, 
hospitals were obligated to establish a call roster that mirrored the services it provided during 
normal business hours. Ms. Godfrey of Florida Hospital described a situation in which a hospital 
with 11 urologists on staff did not have any urologists on call and so transferred emergency 
patients out. She said CMS investigated the situation and determined that no EMTALA violation 
occurred. Alan Steinberg of Horty, Springer, & Mattern suggested encouraging more hospitals to 
report such potential abuses but added that physicians who feel overburdened will eventually 
quit taking call. Dr. Kusske said the On-Call Subcommittee would discuss the issue further. 
 
Notification of Potential Transfer 
Dr. Kusske asked the TAG to discuss whether a hospital should alert another hospital to which it 
transfers patients if the first hospital anticipates that it might need to transfer patients, e.g., when 
the first hospital lacks coverage for a certain specialty on a given night. It was noted that 
intensive care units sometimes alert each other of diversions and other such issues. Dr. Kusske 
said the On-Call Subcommittee would discuss the issue further. 
 
Telehealth 
Bob Waters of the Center for Telehealth and E-Health Law said the current language of the 
Interpretive Guidelines inappropriately limits the amount and format of information that can be 
transmitted to an on-call physician and inappropriately limits the use of emergency telehealth 
services (Appendix 9). Marilyn Dahl, Director of the Division of Acute Care Services, said the 
language was never intended to preclude consultation with the on-call physician via electronic 
methods. 
 

Recommendation 
The TAG recommends that HHS strike the language in the Interpretive Guidelines on 
telehealth/telemedicine (489.24(j)(1)) and replace it with language that clarifies that the 
treating physician ultimately determines whether the on-call physician should come to the 
emergency department (ED) and that the treating physician may use a variety of methods 
to communicate with the on-call physician. A potential violation occurs only if the 
treating physician requests that the on-call physician come to the ED and the on-call 
physician refuses. 

 
Definition of Psychiatric Emergency Medical Conditions 
Mark Pearlmutter, M.D., presented proposed revisions to the Interpretive Guidelines’ definition 
of a psychiatric emergency medical condition that would include the term “gravely disabled,” 
which is widely used in psychiatric circles to describe a patient who may be a danger to him- or 
herself and who may die without emergency medical care provided within 48 hours. 
 

Action Item 
The Action Subcommittee will seek input from interested specialty societies on the 
proposed language to further define what constitutes a psychiatric emergency medical 
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condition. The Action Subcommittee will consider the input and present proposed 
language to the TAG at the TAG’s spring 2007 meeting. The Action Subcommittee will 
work with CMS staff to get input from outside organizations in a timely manner. 

 
Qualified Medical Personnel for Screening Psychiatric Patients 
Dr. Pearlmutter proposed revising the Interpretive Guidelines on qualified medical personnel for 
screening psychiatric patients to recognize the fact that many hospitals rely on contractors to 
screen such patients. 
 

Recommendation 
The TAG recommends that HHS insert the following sentence into the Interpretive 
Guidelines (489.24(a)) in the paragraph defining qualified medical personnel to perform a 
medical screening examination (MSE, before the last sentence of the paragraph beginning 
“The MSE must be conducted by an individual(s) who is determined qualified...”): “For 
the purpose of screening psychiatric patients, hospitals may utilize contracted agencies or 
services to assist with the psychiatric MSE if they are properly credentialed in accordance 
with the above.” 
 

Time Frame for Screening Psychiatric Patients 
Dr. Pearlmutter asked the TAG to consider whether the Interpretive Guidelines should impose a 
time frame in which psychiatric patients should be screened, because such patients may wait in 
the ED a very long time (up to 12 hours) for screening. The TAG agreed that the current time 
frame that applies to obtaining a consultation with an on-call physician also applies to 
consultants who provide psychiatric screening. Therefore, the TAG agreed that CMS need not 
define time frames for psychiatric screening and that hospitals should determine their own 
policies on the matter. 
 
Screening in Psychiatric Emergency Departments 
Dr. Pearlmutter noted that the TAG received testimony alleging that patients who are sent to a 
psychiatric ED may not receive the same MSE as patients who are seen in the conventional ED. 
The TAG agreed that hospitals are responsible for ensuring that qualified medical personnel 
perform screening consistent with EMTALA obligations. 
 
EMTALA Enforcement Efforts 
The TAG discussed concerns about the consistency of the interpretation of EMTALA regulations 
and enforcement efforts across the country. The process does not distinguish minor technical 
violations from more substantial ones in terms of investigating or assessing penalties, and there 
is no effective process for hospitals to respond to deficiencies cited by CMS. Mr. Beyler of Hall, 
Render, et al. suggested that before investigating a complaint, CMS should quickly determine 
whether the alleged violation falls under EMTALA or the Medicare Conditions of Participation. 
 

Action Item 
The TAG requests that CMS staff gather the following information from each Regional 
Office and present the results to the TAG at its next meeting: 
  

• Total number of EMTALA complaints received, classified by allegation type 
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• Whether the complaint triggered an investigation 
• Whether investigation resulted in termination from the Medicare program 
• What type of remediation was required 
• How long it took to bring the hospital into compliance when either termination or 

remediation was required 
 

In addition, CMS staff should identify which enforcement actions are governed by 
statutory authority and which are governed by regulatory authority. 

 
Barbara Marone of the American College of Emergency Physicians supported the TAG’s 
suggestion that QIOs be involved in the complaint process earlier but raised concerns that some 
QIOs are confused about the difference between EMTALA violations and medical malpractice 
complaints. Mr. Guioa said his region has pilot-tested a new tool for training physician reviewers 
in assessing EMTALA complaints. 
 

Action Item 
The TAG requests that CMS staff present an overview of the process of QIO physician 
review of EMTALA complaints at the spring 2007 EMTALA TAG meeting. The current 
tool for training physician reviewers that is posted on the CMS website and the new tool 
that is being pilot-tested should be provided with the presentation for the TAG’s 
consideration. The CMS staff may wish to get input from the American Health Quality 
Association to inform its presentation. 

 
Institute of Medicine Report: The Future of Emergency Care in the United States Health 
System 
Brian Robinson presented his summary of issues raised in the Institute of Medicine’s (IOM’s) 
report on emergency care that may relate to EMTALA (To download the report brief, go to 
http://www.iom.edu/CMS/3809/16107/35007/35014.aspx). Many issues raised in the report are 
beyond the scope of EMTALA but should be addressed in the Framework Subcommittee’s 
papers.  
 

Action Item 
Dr. Siegel and Warren Jones, M.D., agreed to work with the American Medical 
Association to coordinate a review of the IOM report by various medical specialty 
societies to determine the physician-related EMTALA issues identified in the report.  

 
Regional, Shared, or Community Call 
Ms. Orrico of the American Association of Neurological Surgeons said the IOM report suggests 
that EMTALA be reviewed to ensure it does not pose barriers to regional call-sharing 
arrangements. The TAG members identified successful and unsuccessful shared-call 
arrangements in California and Florida.  
 
Framework Subcommittee Papers 
Dr. Yeh noted that Ms. Bing and Won Ki Chae, the graduate students who drafted the reports on 
liability and reimbursement, both graduated. However, CMS staff and Dr. Siegel identified a 
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group of master’s-degree candidates in the Johns Hopkins University School of Public Health 
who have volunteered to assist with completing the papers: 
 

• Carrie Williams Bullock 
• Carly Cammarata 
• Cara Demmerle 
• Edward Garcia 
• Shannon Mills 
• Maik Schutze 

 
Dr. Yeh presented a revised version of Liability produced by Ms. Bing for this meeting and 
asked for supporting research for some specific issues in the report. She emphasized the need for 
more data for all the reports. The Framework Subcommittee plans to have drafts for all four 
papers, Reimbursement, Liability, Capacity, and Disparities in Care, ready for review by the 
TAG in the spring and final approval at the fall 2007 meeting. Dr. Yeh asked members of the 
public who represent specialty societies or other organizations to provide their contact 
information if they have data that may be useful for the papers. 
 
ULiability 
The TAG reviewed the draft document. Dr. Yeh said she is particularly interested in providing a 
state-by-state analysis of disincentives to taking call, specifically looking at states where insurers 
offer reduced liability insurance premiums for physicians who do not take call.  
 
UCapacity 
For the paper’s discussion of workforce capacity, the TAG asked that the writer take into 
consideration Joint Commission on Accreditation of Healthcare Organizations (JCAHO) 
requirements that force hospitals to tighten their criteria for recredentialing physicians, making 
fewer physicians eligible for ED call. Mr. Robinson cited the example of a surgeon who had 
specialized in breast cancer surgery for 5 years and thus was no longer considered eligible to take 
ED call as a general surgeon. The TAG members suggested that the writers seek input from 
specialty societies who have evaluated workforce capacity issues. Writers should also look into 
the Florida model of community call and efforts to encourage telehealth to determine whether 
they should be mentioned as approaches to address workforce capacity concerns. 
 
“Best Meets the Needs” Language 
Dr. Kusske presented proposed language to replace the current requirement that hospitals 
maintain a list of on-call physicians that “best meets the needs of the hospital’s patients who are 
receiving services....” The TAG felt the phrase “best meets the needs” should be retained but 
better defined. The TAG has already recommended that the language be moved from the 
EMTALA regulations into the Medicare Conditions of Participation. 
 

Action Item 
Dr. Kusske will summarize the On-Call Subcommittee’s rationale for revising the “best 
meets the needs” language and its suggestions for revisions to the Interpretive Guidelines 
that clarify hospitals’ obligations to maintain an on-call list. The summary will be posted 
by CMS for public comment. TAG members who wish to solicit comments from 
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particular specialty societies or organizations should provide specific contact information 
to Dr. Siegel and CMS staff. 

 
Duty to Accept Transfers 
Ms. Nelson presented for comment the Action Subcommittee’s draft document “Duties of 
Hospitals with Specialized Capabilities to Accept Patient Transfers” that outlines the 
responsibilities of both transferring and receiving hospitals in cases of a transfer under EMTALA 
regulations (Appendix 10). The TAG members generally supported the concepts presented in the 
draft and gave specific suggestions to assist the subcommittee in further revision. Among other 
changes, the TAG agreed to drop the duties for transferring hospitals that would have required 
them to 1) take a patient back (upon request of the receiving hospital) after the receiving hospital 
determines the patient no longer needs a higher level of medical care and 2) pay for transfers if 
the cost was not reimbursed by any other entity. 
 

Action Items 
The Action Subcommittee will revise the document “Duties of Hospitals with Specialized 
Capabilities to Accept Patient Transfers,” taking into account the suggestions of the 
TAG, and present a revised version at the spring 2007 EMTALA TAG meeting. 
 
The TAG requests that CMS clarify whether hospitals are never, in fact, obligated to 
accept the transfer of an inpatient, even if that patient was stabilized under EMTALA but 
now needs a higher level of care. The Action Subcommittee will evaluate how the 
Medicare Conditions of Participation apply in such cases, recognizing that the TAG does 
not wish to expand EMTALA to include inpatient transfers. 

 
Issues for Future Discussion 
At the spring 2007 meeting, the TAG will review the language in the Interpretive Guidelines on 
pages 24 and 25 that discusses whether the on-call physician responds in person and the role of 
telemedicine. 
  
Written Testimony 
The TAG reviewed written testimony from Catholic Health Initiative (Appendix 11); Horty, 
Springer, & Mattern (Appendix 12); and the Florida Hospital Association (Appendix 13). 
 
Plan of Action  
The TAG’s charter expires October 1, 2007. At the spring 2007 meeting, the TAG will finalize 
its recommendations and the Framework Subcommittee’s papers and begin developing its final 
report to the Secretary. All of the documents will be finalized at the TAG’s last meeting in fall 
2007. It is anticipated that the next TAG meeting will be scheduled for March or April of 2007.  
 
Administrative Items 
The TAG thanked the CMS staff for sending the agenda to the members electronically.  
 

Action Items 
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The TAG members particularly appreciate having an electronic version in addition to a 
print version of the agenda and request that the agenda be provided as far in advance of 
the meeting as possible. 

 
The TAG members request that CMS staff determine the feasibility of starting meetings 
at 8 A.M. 

 
Adjournment 
Dr. Siegel adjourned the meeting at 3:45 P.M. on Tuesday, November 3, 2006. Collected 
recommendations and approved motions of the TAG are listed in Appendix B. 
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U
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APPENDICES 
 
Appendix A: Meeting Agenda 
Appendix B: Recommendations and Action Items from the November 2–3, 2006, 
meeting 
 
The following documents were presented at the EMTALA TAG meeting on November 2–
3, 2006, and are appended here for the record: 
 
Appendix 1:  Minutes of the On-Call Subcommittee  
Appendix 2: Minutes of the Action Subcommittee 
Appendix 3: Correspondence about ambulance “parking”   
Appendix 4:  Application of EMTALA in a State of Emergency  
Appendix 5: Follow-Up Care  
Appendix 6: EMTALA Education Recommendations  
Appendix 7: Statement of Air Evac Lifeteam  
Appendix 8: Anonymous Testimony on Requirements for Air Medical Services 
Appendix 9:  Testimony on Behalf of the Center for Telehealth and E-Health Law 
Appendix 10: Duties of Hospitals with Specialized Capabilities to Accept Patient 

Transfers  
Appendix 11: Testimony from the Catholic Health Initiative 
Appendix 12: Testimony from Horty, Springer, & Mattern 
Appendix 13: Testimony from the Florida Hospital Association  
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APPENDIX A 
 

Fifth EMTALA TAG Meeting 
November 2 - 3, 2006 
HHS Headquarters  

705A Hubert H. Humphrey Building 
200 Independence Avenue, SW 

Washington, DC 20001 
 
UDay 1U   Thursday, November 2, 2006  
  9 – 9:15  Welcome, call to order, and opening      
   remarks 

 
9:15 – 9:45  Summary Reports of On-Call and Action     
   Subcommittees [TABS 7 and 8] 
 
9:45 – 10:30 Discussion and Action on On-Call and Action Subcommittee  
   recommendations, rotating between subcommittees  
 

10:30 – 10:45  Break 

10:45 – 12:00  Continued Discussion and Action on On-Call and Action   
   Subcommittee Recommendations, rotating between subcommittees  
 

12:00 – 1:00  Lunch 

1:00 –  1:40  Report of Framework Subcommittee/TAG Questions and   
   Discussion of Framework Issues [TAB 9] 
       
1:40 – 2:30 Discussion of Enforcement Issues [TAB 10]  
 

2:30 - 2:45  Break  

2:45 – 3:45  Continued Discussion and Action on On-Call and Action   
   Subcommittee Recommendations, rotating between subcommittees 
 

3:45 – 4:30  Scheduled Public Testimony by Registered Speakers [TAB 5] 

4:30 – 5:00  Public comment (unscheduled, time permitting). 

5:00  Adjourn 
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UDay 2U   Friday, November 3, 2006 

      9 – 9:45  Continuation of Scheduled Public Testimony by Registered  
   Speakers (if necessary) 

 
9:45 – 10:30 Discussion and Action on On-Call and Action Subcommittee  
   recommendations, rotating between subcommittees. 
 

10:30 – 10:45  Break 

10:45 – 12:00  Continued Discussion and Action on On-Call and Action   
   Subcommittee Recommendations, rotating between subcommittees  
 

12:00 – 1:00  Lunch 

 
 

1:00 – 2:45  Continued Discussion and Action on On-Call and Action   
   Subcommittee Recommendations, rotating between subcommittees 
 
 
2:45 – 3:00   Break 

3:00 – 4:30  Continued Discussion and Action on On-Call and Action   
   Subcommittee Recommendations, rotating between subcommittees 
 
             
4:30 – 5:00  Public comment (unscheduled, time permitting) 

5:00  Adjourn 
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APPENDIX B 
 

EMERGENCY MEDICAL TREATMENT AND LABOR ACT (EMTALA) 
TECHNICAL ADVISORY GROUP (TAG) 

Recommendations and Action Items 
November 2–3, 2006 

 
URecommendations to CMS 
 
Ambulance “Parking” of Emergency Patients  
To clarify the intent of CMS regulations regarding obligations under EMTALA to receive 
patients who arrive by ambulance, the TAG recommends that CMS/HHS promulgate the 
letter written by TAG member and representative of CMS Region VI Dodjie Guioa with 
the following changes: 

 
• In the first paragraph, revise the sentence as follows: “The specific concern was 

that hospital ED staff deliberately delay the transfer of individuals from the EMS 
provider’s stretcher to an ED bed with the impression that the ED staff is relieved 
of their EMTALA obligation by doing so. This practice constitutes a potential 
violation of EMTALA.” 

• Delete the sentence, “When individuals arriving via EMS providers are required 
to wait several hours with only EMS provider staff attending to them, then this 
practice may be viewed as a violation of the EMTALA requirements.” 

• Revise the last paragraph as follows: “It was not the intent of the guidance in the 
Letters that there should be enforcement action against any hospital when the 
delay in the immediate provision of an appropriate [medical screening 
examination] and/or stabilizing treatment is due to circumstances beyond the 
hospital’s control (e.g., the hospital does not have the capacity or capability at the 
time of presentation).” 
 

 
Emergency Waiver of EMTALA Obligations 
The TAG recommends that HHS pursue statutory and regulatory changes, as well as 
changes to the Interpretive Guidelines, addressing waiving EMTALA obligations in an 
emergency as declared by a Federal, State, county, or city government or by an individual 
hospital (consistent with the Action Subcommittee’s document, “Application of 
EMTALA in a State of Emergency”). 
 
Duty to Provide or Arrange for Follow-Up Care 
The TAG recommends that HHS amend the Interpretive Guidelines with respect to 
follow-up care to clarify that once a patient has been stabilized, the hospital and 
physician have no further follow-up care obligation under EMTALA. The hospital must, 
however, comply with applicable Medicare Conditions of Participation. The TAG 
believes this interpretation is more consistent with the EMTALA statute and regulations, 
which no longer apply once the patient is stabilized, and current CMS interpretation. 
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The TAG recommends that HHS incorporate into the Interpretive Guidelines the 
educational issues identified by the Action Subcommittee’s document, “Follow-Up 
Care,” with the following changes: 

 
• For bullet two, replace “For insured patients “ with “For patients with a personal 

physician.” 
• For bullet 5, delete the parentheses but retain the text in the parentheses. 

 
 
Air Medical Service 
The TAG recommends that HHS clarify that a hospital may not refuse to accept an 
individual protected under EMTALA on the grounds that it (the receiving hospital) does 
not approve the method of transfer arranged by the attending physician at the sending 
hospital (e.g., a receiving hospital may not require the sending hospital to use an 
ambulance transport designated by the receiving hospital). In addition, HHS should 
improve its communication of such clarifications with its Regional Offices. 
 
Telehealth 
The TAG recommends that HHS strike the language in the Interpretive Guidelines on 
telehealth/telemedicine (489.24(j)(1)) and replace it with language that clarifies that the 
treating physician ultimately determines whether the on-call physician should come to the 
emergency department and that the treating physician may use a variety of methods to 
communicate with the on-call physician. A potential violation occurs only if the treating 
physician requests that the on-call physician come to the emergency department and the 
on-call physician refuses. 
 
Qualified Medical Personnel for Screening Psychiatric Patients 
The TAG recommends that HHS insert the following sentence into the Interpretive 
Guidelines (489.24(a)) in the paragraph defining qualified medical personnel to perform a 
medical screening examination (MSE, before the last sentence of the paragraph beginning 
“The MSE must be conducted by an individual(s) who is determined qualified...”): “For 
the purpose of screening psychiatric patients, hospitals may utilize contracted agencies or 
services to assist with the psychiatric MSE if they are properly credentialed in accordance 
with the above.” 
 
UAction Items 
 
TAG Recommendations 
The TAG requests that CMS update the TAG on the status of all of the TAG’s current 
and pending recommendations at the next meeting. 
 
EMTALA Education Efforts 
The Action Subcommittee will take into consideration the following changes and 
suggestions made by the TAG as it revises its document, “EMTALA Education 
Recommendations:” 
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UMore Comprehensive CMS Website 
• Enhance access to an EMTALA-specific website. 
• Link to the website of the Office of the Inspector General. 
• Provide user-friendly descriptors for attached or linked documents. 
• Investigate the use of e-mail, listserves, or other technology to update 

facilities on EMTALA changes and clarifications. 
• Improve the search mechanisms so that results are grouped by topic. 

 
UStandardized Regional Office/State Surveyor Education 

• Assess the quality of the education process for new surveyors. 
• Require surveyors to demonstrate competency following education. 

 
UProvider Education 

• Investigate the use of e-mail, listserves, or other technology to update 
providers with specific education. 

• Include EMTALA training in the next statement of work for quality 
improvement organizations (QIOs) as part of the QIOs’ technical 
assistance to the hospital. 

• Include the Office of the Inspector General in provider education efforts 
whenever possible. 

• Organize the information on the CMS EMTALA website into a basic 
tutorial format. 
 

UPatient Education 
• Delete the bullet “Health care destination options and appropriate level of care 

rendered by each destination.” 
• Consider the potential chilling effect of notifying patients that they may be asked 

to provide documentation of citizenship. 
• Clarify that patient education should be provided by CMS through its website or 

other vehicles, not through hospitals. 
 

 
Definition of Psychiatric Emergency Medical Conditions 
The Action Subcommittee will seek input from interested specialty societies on the 
proposed language to further define what constitutes a psychiatric emergency medical 
condition. The Action Subcommittee will consider the input and present proposed 
language to the TAG at the TAG’s spring 2007 meeting. The Action Subcommittee will 
work with CMS staff to get input from outside organizations in a timely manner. 
 
EMTALA Enforcement Efforts 
The TAG requests that CMS staff gather the following information from each Regional 
Office and present the results to the TAG at its next meeting: 

  
• Total number of EMTALA complaints received, classified by allegation type 
• Whether the complaint triggered an investigation 



MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 19 

• Whether investigation resulted in termination from the Medicare program 
• What type of remediation was required 
• How long it took to bring the hospital into compliance when either termination or 

remediation was required 
 
In addition, CMS staff should identify which enforcement actions are governed by 
statutory authority and which are governed by regulatory authority. 

 
The TAG requests that CMS staff present an overview of the process of QIO physician 
review of EMTALA complaints at the spring 2007 EMTALA TAG meeting. The current 
tool for training physician reviewers that is posted on the CMS website and the new tool 
that is being pilot-tested should be provided with the presentation for the TAG’s 
consideration. The CMS staff may wish to get input from the American Health Quality 
Association to inform its presentation. 
 
Institute of Medicine Report: The Future of Emergency Care in the United States Health 
System 
Dr. Siegel and Warren Jones, M.D., agreed to work with the American Medical 
Association to coordinate a review of the Institute of Medicine report by various medical 
specialty societies to determine the physician-related EMTALA issues identified in the 
report.  
 
“Best Meets the Needs” Language 
Dr. Kusske will summarize the On-Call Subcommittee’s rationale for revising the “best 
meets the needs” language and its suggestions for revisions to the Interpretive Guidelines 
that clarify hospitals’ obligations to maintain an on-call list. The summary will be posted 
by CMS for public comment. TAG members who wish to solicit comments from 
particular specialty societies or organizations should provide specific contact information 
to Dr. Siegel and CMS staff. 
 
Duty to Accept Transfers 
The Action Subcommittee will revise the document “Duties of Hospitals with Specialized 
Capabilities to Accept Patient Transfers,” taking into account the suggestions of the 
TAG, and present a revised version at the spring 2007 EMTALA TAG meeting. 
 
The TAG requests that CMS clarify whether hospitals are never, in fact, obligated to 
accept the transfer of an inpatient, even if that patient was stabilized under EMTALA but 
now needs a higher level of care. The Action Subcommittee will evaluate how the 
Medicare Conditions of Participation apply in such cases, recognizing that the TAG does 
not wish to expand EMTALA to include inpatient transfers. 
 
Administrative Items 
The TAG members particularly appreciate having an electronic version in addition to a 
print version of the agenda and request that the agenda be provided as far in advance of 
the meeting as possible. 
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The TAG members request that CMS staff determine the feasibility of starting meetings 
at 8 A.M. 
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ON-CALL SUBCOMMITTEE REPORT 
(Emergency Medical Treatment and Labor Act [EMTALA] 

Technical Advisory Group [TAG]) 
Teleconference: September 26, 2006 

 
Introduction 
 
John A. Kusske, M.D., chair of the subcommittee, welcomed one member of the subcommittee 
and CMS representatives to the teleconference. Because the subcommittee did not have a 
quorum, it was agreed that the subcommittee members on the teleconference would frame the 
issues they would like discussed by the TAG at its November 2006 meeting. The agenda for the 
teleconference is provided in Appendix A. Dr. Kusske also provided an agenda with additional 
comments and information (Item 1). 
 
Old Business  

 
TOn-Call Physician as “Specialized Capability,” Tag A411 §489.24(f) and Interpretive 
Guidelines §489.24(e) 
TJulie Mathis Nelson, J.D., chair of the Action Subcommittee, asked the On-Call Subcommittee to 
reconsider the following recommendation made by the TAG to CMS at the May 2006 meeting: 
 

The presence of a specialty physician on the call roster is not, by itself, sufficient to be 
considered a specialized capability. At the time of the transfer, the receiving hospital 
should also have available the necessary equipment, space, staff, etc., to accommodate 
the patient transfer. 

 
Ms. Nelson noted that when two hospitals have equivalent facilities, staff, and capacity, the 
hospital with the relevant specialist physician on call is obligated to accept a transfer. She 
believes the recommendation allows hospitals that want to avoid accepting transfers under 
EMTALA to do so by not having specialists on call. Physicians who do take call feel they are 
being forced to take on the additional burden of accepting patients from outside the community 
whose local physicians do not want to take call, Ms. Nelson said. 
 

Action Item 
The On-Call Subcommittee requests that the TAG reconsider the wording of the 
recommendation to CMS. T 

 
Call Sharing/Community Call 
The subcommittee enthusiastically supports call sharing as a potential mechanism to enable more 
specialists to take call and to facilitate better use of scarce resources. The subcommittee 
identified issues related to call sharing that should be considered by the TAG and addressed in 
the Interpretive Guidelines: 
 

• CMS should clarify that it does not require shared call arrangements to involve 
simultaneous call at multiple hospitals. 
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• Can a shared call arrangement be used to reduce a hospital’s obligation to ensure backup 
coverage? 

• When a shared call arrangement is in place, who should be responsible for performing the 
medical screening examination—emergency medical services personnel or the 
transferring hospital? 

• Should regional CMS offices be consulted about shared call arrangements? 
• What are the required elements of a formal shared call agreement? 
• CMS should clarify those situations in which transfer of a patient whose condition is not 

stabilized is not considered a violation of EMTALA because a shared call arrangement is 
in place. 

 
Dr. Kusske reiterated the American Medical Association’s (AMA’s) testimony at the May 2006 
meeting that CMS should ensure anti-trust immunity and protection to those coordinating and 
providing shared call coverage (Item 2). 
 

Action Item 
The On-Call Subcommittee requests that the TAG further consider the issues to be 
addressed to encourage use of shared call arrangements. 
 

Continuous Call 
Dr. Kusske reported that about one third of neurosurgeons say they are forced to take continuous 
call.  
 

Action Item 
The On-Call Subcommittee requests that the TAG revisit the question of whether CMS 
should explicitly prohibit involuntary continuous call. 

 
New Business 
 
TAvailability of On-Call Physicians, Tag A404 §489.24(j)(1) T 

The subcommittee proposes revising the Interpretive Guidelines to remove the controversial 
phrase, “best meets the needs of the hospital’s patients,” while maintaining accountability among 
hospitals. The following language would replace the sentence at T§489.24(j)(1):T 

 
Each hospital must maintain an on-call list of physicians on its medical staff who are 
available to examine and stabilize the hospital’s patients who are receiving services 
required under this section in accordance with the resources available to the hospital, 
including the availability of on-call physicians. 

 
The subcommittee believes the consequences for failing to have sufficient on-call coverage 
should include regulatory discipline and/or civil monetary penalties but not civil liability. Dr. 
Kusske noted that the TAG has received a great deal of testimony about the ambiguity of the 
phrase “best meets the needs of the hospital’s patients.” 
 

Action Item 
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The On-Call Subcommittee requests that the TAG consider the proposed revision of the 
Interpretive Guidelines. 

 
Telemedicine, TTag A404 §489.24(j)(1) T 

The subcommittee supports allowing on-call mental health professionals to evaluate patients 
with psychiatric disorders using telemedicine wherever such technology is available. The 
subcommittee believes CMS should fully reimburse providers for such care. Dr. Kusske 
provided a resource document and a position statement from the American Psychiatric 
Association supporting telemedicine (Items 3 and 4). 
 

Action Item 
The On-Call Subcommittee requests that the TAG consider expanded use of telemedicine 
by mental health professionals, as well as appropriate CMS reimbursement. 

 
Referring Emergency Patients to the Physician’s Office, TTag A404 §489.24(j)(1)T 

The Interpretive Guidelines state that it is “generally not acceptable” for a physician on call to 
have emergency cases referred to his or her office for examination. The subcommittee believes 
there are situations in which a patient in the emergency department is considered by the treating 
physician to be stable enough to travel to the specialist physician’s office for treatment. Revising 
the Interpretive Guidelines to allow such referrals may encourage more specialists to take call. 
 

Action Item 
The On-Call Subcommittee requests that the TAG consider revising the Interpretive 
Guidelines to support referral of patients to a physician’s office when appropriate. 

 
Medical Liability Protection 
The subcommittee supports the concept of Federal protections for physicians who provide 
emergency care because such protections may encourage more physicians to take call. It was 
noted that most State laws do not offer protection to physicians who are already legally bound to 
deliver care to the patient. Also, Good Samaritan statutes generally do not cover those who 
accept compensation for delivering emergency care. The subcommittee believes that physicians 
or hospitals delivering care under EMTALA obligations should be protected from civil liability 
suits unless they act with gross negligence. Dr. Kusske referred to the AMA’s testimony at the 
May 2006 meeting supporting protection for physicians similar to the Good Samaritan laws 
(Item 2). 
 

Action Item 
The On-Call Subcommittee requests that the TAG consider Federal liability protection 
for physicians and hospitals acting under EMTALA requirements. 

 
Specialized Capabilities 
The subcommittee believes EMTALA regulations regarding hospitals with specialized 
capabilities are creating an untenable situation. Dr. Kusske was informed of a hospital in Idaho 
that is facing CMS sanctions because it refused to accept transfers from hospitals well beyond its 
catchment area with which it had no relationship (Items 5 and 6). It was noted that, from the 
legal perspective, no geographic boundaries are applicable to the specialized capabilities 
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requirement. Furthermore, regional offices are not obligated to consider the fairness and 
appropriate of a transfer from the perspective of the receiving hospital, nor are transferring 
hospitals required to notify the receiving hospital of a potential transfer. 
 

Action Item 
The subcommittee requests the TAG discuss: 
 

• whether the TAG should recommend geographic limitations to the specialized 
capability requirement; 

• whether transferring hospitals should alert receiving hospitals of potential 
transfers (for a patient who may need specialty care) or of the lack of specialty 
coverage at the transferring hospital (in case patients come to the transferring 
hospital in need of that specialty coverage); 

• whether notification should be part of the specialized capabilities requirement; 
• whether other, less punitive mechanisms can be used to enforce EMTALA 

regulations and prevent potential violations; and 
• whether CMS should provide more written guidance on the specialized 

capabilities requirement. 
 
Ms. Nelson presented the Action Subcommittee’s document outlining the duties of transferring 
and receiving hospitals (Item 7). Although the statute states that EMTALA obligations end when 
a patient is admitted to the hospital, Dr. Kusske said the American College of Emergency 
Physicians believes that if a patient cannot receive appropriate treatment in the hospital to which 
he or she is admitted, a hospital with higher treatment capability should accept that patient. It 
was noted that inpatient transfers are beyond the scope of EMTALA. 
 
Dr. Aristeiguieta said that when a hospital admits a patient as a temporary mechanism for the 
benefit of the patient (and to enable the flow of patients through the emergency department) 
while seeking to transfer the patient, the hospital should not be penalized.  
 

Action Item 
The On-Call Subcommittee will discuss at a later meeting situations in which it would be 
appropriate to apply EMTALA regulations to inpatients. 

 
Dr. Nelson indicated that some hospitals are refusing to accept EMTALA transfers on the basis 
that 1) the hospital does not have the appropriate specialist on call at the time of the transfer, 
although the specialist will, in fact, be on call within an appropriate treatment window for the 
patient; 2) the specialist will not be available on call to provide continued care or monitor the 
patient; or 3) the hospital will not have other specialists on call who may be needed at some point 
to assist in the patient’s care. 
 

Action Item 
Members of the On-Call Subcommittee will provide input at the next TAG meeting on 
the Action Subcommittee’s proposed guidelines on the duties of hospitals with 
specialized capabilities to accept patient transfers under EMTALA. 
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Limits of EMTALA 
Dr. Kusske said the American College of Emergency Physicians would like to CMS to clarify 
that follow-up care by the on-call physician following treatment in the emergency department is 
not governed by EMTALA. He added that the AMA believes that CMS language is ambiguous 
regarding when a hospital’s EMTALA obligation is complete (see Item 2). Ms. Nelson noted that 
the Action Subcommittee will make a recommendation to TAG on this topic. 
 

Action Item 
The subcommittee requests the TAG consider whether CMS guidance should clearly 
state that once a patient is stabilized, EMTALA no longer applies. 

 
Emergency EMTALA Waiver 
Dr. Aristeiguieta raised the need for a mechanism that exempts hospitals from EMTALA 
regulations during disasters. The current waiver only applies to a Federal disaster declaration, 
and only lasts 72 hours.  
 

Action Item 
The On-Call Subcommittee requests the TAG discuss the need to expand waivers of 
EMTALA requirements during emergencies.  

 
Adjournment 
The teleconference was adjourned at 2:30 p.m. The collected action items of the subcommittee 
are listed in Appendix B. 
 
Note: Interpretive guidelines and regulations noted above are from the State Operations Manual, 
Appendix V – Interpretive Guidelines – Responsibilities of Medicare Participating Hospitals in 
Emergency Cases (Rev. 1, 05-21-04) available at 
HTUhttp://www.cms.hhs.gov/manuals/107_som/som107ap_v_emerg.pdfUTH 
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APPENDIX A 
Agenda 

On-Call Subcommittee of the EMTALA TAG 
September 26, 2006 

 
1) Introductions 

 
 

2) Old Business 
 

1. Tag A411 §489.24(f) and Interpretive Guidelines §489.24(e).  On-call 
specialists considered as a “Specialized Capability.”  Request by Julie 
Nelson of the Action Subcommittee to reconsider some aspects of the 
recent recommendation by the TAG that the presence of a specialty 
physician on the call roster is not, by itself, sufficient to be considered a 
specialized capability.  At the time of transfer, the receiving hospital 
should also have available the necessary equipment, space, staff, etc., to 
accommodate patient transfer.  There is further discussion of the 
Specialized Capabilities problems later in the agenda. 

2. Call Sharing.  The On-Call Subcommittee recommends to the TAG that 
it alert CMS to the urgent need to provide additional guidance for call 
sharing.  The On-Call Subcommittee recommends that guidelines should 
be inserted into the Interpretive Guidelines which explicitly allow for 
call-sharing and/or other regional coverage arrangements.  Guidelines 
should explicitly allow for call sharing and/or other regional coverage 
arrangements. 

3. Continuous Call.  The On-Call Subcommittee recommends that the 
TAG considering recommending to CMS an affirmative resolution 
prohibiting forced, continuous call over extended periods of time.    

 
3) New Business 

 
1. Tag A404 §489.24(j) (1) Availability of On-Call Physicians.   “Each 

hospital must maintain an on-call list of physicians on its medical staff in 
a manner that best meets the needs of the hospital’s patients who are 
receiving services required under this section in accordance with the 
resources available to the hospital, including the availability of on-call 
physicians.”   

2. The On-Call Subcommittee proposes that the language “best meets the 
needs” be eliminated and further proposes that another approach be 
established which still holds hospitals accountable for providing a 
complement of on-call specialty physician services within its capabilities 
and resources.  This should be done so that there are only regulatory 
consequences or civil monetary penalties applicable, but not including 
civil liability.  
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3. Tag A404 Interpretive Guidelines §489.24(j)(1) Telemedicine.  
Requests have been made for the utilization of telemedicine techniques 
for evaluating patients with psychiatric disorders by on-call mental health 
professionals.  The on-call subcommittee recommends to the TAG that 
these techniques, where available, be permitted for evaluating patients 
with mental health disorders.  Further we recommend that these services 
be fully reimbursed by CMS. 

 
4. Tag A404  Interpretive Guidelines §489.24(j)(1)  “When a physician is 

on call for the hospital and seeing patients with scheduled appointments 
in his private office, it is generally not acceptable to refer emergency 
cases to his or her office for examination and treatment of the EMC.”  
The on-call subcommittee recommends to the TAG that CMS should not 
require that on-call physicians come to the ED to treat all patients with 
EMCs.  In many instances the patient’s EMC can be stabilized and the 
patient moved to the office for definitive treatment, which conforms to 
the statutory language of the law.  Requiring physicians to come to the 
ED in all instances simply makes them less willing to provide on-call 
services to the hospital ED.    

 
5. Medical Liability Protection.  The On-Call Subcommittee believes the 

TAG should explore means of encouraging physicians to take call in 
order to alleviate the present on-call crisis.  To that end the On-Call 
Subcommittee recommends to the TAG that providing on-call physicians 
with federal liability protections similar to the Good Samaritan laws 
available to others who respond to emergencies under other 
circumstances would incentivize physicians to take call.  These laws 
typically shield from civil liability a person who provides emergency 
assistance.  Issues to consider in the recommendation: 

 
1) Under most state laws a physician will not be protected if it is 
determined that the physician was already legally bound to 
deliver the care in question. 
2) Also the Good Samaritan statutes typically bar from 
qualification under the statute persons who accept compensation 
for the emergency care delivered. 
3) Under these protections any physician or hospital that provides 
emergency services pursuant to obligations imposed by state of 
federal EMTALA requirements would not be liable for civil 
damages unless they acted with gross negligence. 

 
6. Further Discussion of the issue of Specialized Capabilities.  Many 

physicians, and hospitals, do not understand the way in which the 
enforcement of EMTALA has expanded the specialized capabilities 
requirement.  The way in which the specialized capabilities provision is 
being enforced appears to set hospitals against hospitals as well as 
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physicians against physicians and physicians against hospitals.  The On-
Call Subcommittee submits that there must be a better way to make this 
work. 

1) Are there no geographic limits within the specialized 
capabilities requirement?  Should the On-Call Subcommittee, 
along with the Action Committee recommend that some be 
established? 

2) For the purposes of planning and practice management should 
hospitals alert potential receiving hospitals in advance if they 
will need to transfer patients? 

3) For purposes of planning and practice management, shouldn’t 
hospitals be expected to alert potential receiving hospitals in 
advance if they do not have particular specialty coverage 
available?  Should the On-Call Subcommittee along with the 
Action Subcommittee recommend to the TAG that the 
notification process should be a part of the specialized 
capabilities requirement?   

4) All the solutions to this problem are punishment based.  The 
requirement to “report the other hospital” which does not 
address preventing concerns from turning into EMTALA 
problems.  Should the CMS establish other mechanisms 
which are less punitive in attempts to enforce the regulations?  

5) Except for some short provisions concerning specialized 
capabilities in the EMTALA CMS Guidelines, there are no 
CMS written rules on specialized capabilities.  Should the On-
Call Subcommittee recommend to the TAG that CMS provide 
reasonable advance guidance?   

6) According to written communication describing the manner in 
which ROs typically enforce the specialized capabilities 
provision the legal answers are: 

a. There are no geographic limits to the provisions 
b. ROs have no obligation to consider the “fairness and 

appropriateness” from the perspective of the receiving 
hospital and physician 

c. There is no absolute requirement of advance 
notification of possible patient transfers coming.  

 
7. 42 CFR §489.24(b) defines stabilized to mean “that no material 

deterioration  
of the condition is likely, with reasonable medical probability, to result 
from, or occur during, the transfer of an individual from a facility, or 
with respect to an “emergency medical condition” as defined in this 
section under paragraph (1) of that definition, that a woman has delivered 
the child and the placenta.” 

1) The question arises as to whether this language is ambiguous with 
regard to follow up care and additional unrelated treatment. 



MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 10 

2) Should the On-Call Subcommittee recommend to the TAG that a 
specific statement should be added to the Interpretive Guidelines 
asserting that once a patient is stabilized for discharge, EMTALA 
no longer applies? 
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APPENDIX B 
 

Emergency Medical Treatment And Labor Act (EMTALA)  
Technical Advisory Group (TAG) 

On-Call Subcommittee 
Teleconference: September 26, 2006 

 
Action Items 

 
TUOn-Call Physician as “Specialized Capability” 
The On-Call Subcommittee requests that the TAG reconsider the wording of the 
following recommendation to CMS:  
 

The presence of a specialty physician on the call roster is not, by itself, sufficient 
to be considered a specialized capability. At the time of the transfer, the receiving 
hospital should also have available the necessary equipment, space, staff, etc., to 
accommodate the patient transfer. 

 
UContinuous Call 
The On-Call Subcommittee requests that the TAG revisit the question of whether CMS 
should explicitly prohibit involuntary continuous call.T 

 
UAvailability of On-Call PhysiciansU 

The On-Call Subcommittee requests that the TAG consider the proposed revision of the 
Interpretive Guidelines. The following language would replace the sentence at 
§489.24(j)(1): 
 

Each hospital must maintain an on-call list of physicians on its medical staff who 
are available to examine and stabilize the hospital’s patients who are receiving 
services required under this section in accordance with the resources available to 
the hospital, including the availability of on-call physicians. 
 

UTelemedicine 
The On-Call Subcommittee requests that the TAG consider expanded use of telemedicine 
by mental health professionals, as well as appropriate CMS reimbursement. 
 
UReferring Emergency Patients to the Physician’s Office 
The On-Call Subcommittee requests that the TAG consider revising the Interpretive 
Guidelines to support referral of patients to a physician’s office when appropriate. 
 
UMedical Liability Protection 
The On-Call Subcommittee requests that the TAG consider Federal liability protection 
for physicians and hospitals acting under EMTALA requirements. 
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USpecialized Capabilities 
The On-Call Subcommittee requests the TAG discuss: 
 

• whether the TAG should recommend geographic limitations to the specialized 
capability requirement; 

• whether transferring hospitals should alert receiving hospitals of potential 
transfers (for a patient who may need specialty care) or of the lack of specialty 
coverage at the transferring hospital (in case patients come to the transferring 
hospital in need of that specialty coverage); 

• whether notification should be part of the specialized capabilities requirement; 
• whether other, less punitive mechanisms can be used to enforce EMTALA 

regulations and prevent potential violations; and 
• whether CMS should provide more written guidance on the specialized 

capabilities requirement. 
 
The On-Call Subcommittee will discuss at a later meeting situations in which it would be 
appropriate to apply EMTALA regulations to inpatients. 

 
Members of the On-Call Subcommittee will provide input at the next TAG meeting on 
the Action Subcommittee’s proposed guidelines on the duties of hospitals with 
specialized capabilities to accept patient transfers under EMTALA. 
 
ULimits of EMTALA 
The On-Call Subcommittee requests the TAG consider whether CMS guidance should 
clearly state that once a patient is stabilized, EMTALA no longer applies. 
 
UEmergency EMTALA Waiver 
The On-Call Subcommittee requests the TAG discuss the need to expand waivers of 
EMTALA requirements during emergencies. 
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Additional Items 
 
Item 1: American Medical Association testimony to the EMTALA TAG, May 1, 2006 
Item 2: American Psychiatric Association: Telepsychiatry via Teleconferencing 
Item 3: American Psychiatric Association: The Ethical Use of Telemedicine 
Item 4: Correspondence dated October 12, 2005, from the law firm of Horty, Springer, 

and Mattern 
Item 5: Correspondence dated August 9, 2006, from the law firm of Horty, Springer, and 

Mattern 
Item 6: Duties of Transferring and Receiving Hospitals, draft document from the Action 

Subcommittee 
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Item 1: American Medical Association testimony to the EMTALA TAG, May 1, 
2006 
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Item 2: American Psychiatric Association: Telepsychiatry via Teleconferencing 
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Item 3: American Psychiatric Association: The Ethical Use of Telemedicine 
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Item 4: Correspondence dated October 12, 2005, from the law firm of Horty, 
Springer, and Mattern 
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Item 5: Correspondence dated August 9, 2006, from the law firm of Horty, 
Springer, and Mattern 
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Item 6: Duties of Transferring and Receiving Hospitals, draft document from the 
Action Subcommittee 

 
DUTIES OF HOSPITALS WITH SPECIALIZED CAPABILITIES 

TO ACCEPT PATIENT TRANSFERS 
 

DUTIES OF TRANSFERRING HOSPITAL 
 

DUTIES OF RECEIVING HOSPITAL 
 

1.  Maintain a call list that best meets the 
needs of hospital patients.  (Transfers 
out for conditions hospital normally 
capable of handling may suggest 
inadequate call list.)  

 

1. No obligation to accept hospital in-
patients. 

2. Hospital to provide stabilizing care 
within its capabilities prior to transfer. 

2. Only required to accept unstable 
emergency department patients when 
transferring hospital does not have the 
capability to provide stabilizing care. 

 
3. Transfer decision not based on 

insurance status/financial means 
(Number of transfers of patients 
without insurance evidences possible 
abusive transfer.) 

 

3. No obligation to accept if basis for the 
transfer is patient request (must be 
physician certified of higher level of 
care). 

4. Appropriate transfer, as defined in 42 
C.F.R. § 489.24(e)(2). 

4. No obligation to accept if the basis for 
the transfer is lack of capacity. 

 
5. Encourage transfer agreements with 

other hospitals where patients routinely 
transferred. 

5. Encourage transfer agreements with 
hospitals that typically transfer patients 
to receiving hospital. 

 
6. In determination of whether patient is 

unstable, treating physician judgment 
rules (and re: transferring hospital 
capabilities), but may be questioned 
later by receiving hospital. 

6. Receiving hospital may recommend 
alternative stabilizing care options, but 
transferring hospital is not required to 
accept recommendation. 
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DUTIES OF TRANSFERRING HOSPITAL 
 

DUTIES OF RECEIVING HOSPITAL 
 

7. In determining whether hospital has the 
capabilities to provide stabilizing care 
to the patient, surveyors look at 
capabilities of hospital at the time of 
the transfer and period thereafter 
consistent with the patient’s “window” 
for required emergency care.  
Availability of additional care that will 
be or may be required once the 
patient’s emergency medical condition 
is stabilized is not a basis for 
determining that the hospital lacked the 
capability to stabilize the patient’s 
EMC. 

 

7. Receiving hospital must accept/reject 
transfer within a “timely” manner. 

8. The transferring physician must take 
into account the distance that the 
patient will travel in his/her 
certification that the benefits of the 
transfer outweigh the risks. 

 

8. Duty to report improper transfers, 
which includes abuses of this 
provision, in accordance with 42 C.F.R. 
§ 489.20(m). 

9. UConsiderU:  If requested by the receiving 
hospital must take patients back once 
the patients’ EMC has been stabilized 
and no longer needs higher level of 
care. 

9. “Specialized capabilities” includes 
dedicated units, specialized equipment 
and personnel (including on call 
physicians) available at the time of 
transfer or that will be available within 
the patient’s treatment “window.”  
Specialized capabilities do not include 
medical staff members who are not on 
call. 

 
10. UConsiderU: contact nearest appropriate 

hospital first. 
10. Receiving hospitals should have 

systems in place to communicate with 
admissions staff and on call physicians 
to confirm that they have the capacity 
and capability to provide stabilizing 
care to the patient before accepting a 
patient. 

 
 11. Receiving hospitals are not required to 

accept patient transfer if they lack the 
capacity to do so. 
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DUTIES OF TRANSFERRING HOSPITAL 
 

DUTIES OF RECEIVING HOSPITAL 
 

 12. Failure to accept an unstable patient 
who requires the hospital’s specialized 
capabilities available at the time of 
transfer is an EMTALA violation if the 
hospital has the capacity to accept the 
transfer. 
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APPENDIX 2 
 

AGENDA 
EMTALA TAG ACTION SUBCOMMITTEE 

September 21, 2006 
 
 

1. UAdministrative IssuesU:  EMTALA TAG meeting 
 
 A. Legal Extern 
 
2. USubstantive IssuesU 

 
 A. Follow-Up Care 
 B. EMTALA in Surge Capacity/Disasters 
 C. Hospitals with Specialized Capabilities (Duty to Accept) 
 D. EMTALA Education Recommendations 
 E. EMTALA Enforcement Recommendations – CMS/OIG 
 F. EMTALA Psychiatric Care Update 
 G. Non-Hospital Owned Ambulances 
 
3. UNext StepsU 

 
4. UAdjourn U 
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APPENDIX 2 
(continued)  

 
 

EMTALA TAG 
Action Subcommittee Telephone Conference 

 
Date:   Thursday, October 5, 2006 
 
Time:     4:00 p.m. EST  
 
Members Present: Julie Nelson; Brian Robinson; Rory Jaffe, M.D.; Richard Perry, 

M.D.; Mark Pearlmutter, M.D.; Mike Rosenberg, M.D. 
 
Others Present: George Morey, CMS; Donna Smith, CMS; Camille Blake, CMS; 

Heather Boysel, Extern 
 
MINUTES: 
 
1. UAdministrative Issues 
 

• No meeting next week due to lack of participant availability. 
 
2. USubstantive Issues: Hospitals with Specialized Capabilities 
 

• Discussion: 
 

o Current Rule:  
 

 A participating hospital that has specialized capabilities or 
facilities (including, but not limited to, facilities such as burn units, shock-
trauma units, neonatal intensive care units, or (with respect to rural areas) 
regional referral centers) may not refuse to accept from a referring hospital 
within the boundaries of the United States an appropriate transfer of an 
individual who requires such specialized capabilities or facilities if the 
receiving hospital has the capacity to treat the individual.   

 
 There is a problem with hospitals transferring patients to other 

hospitals with on-call specialists when the transferring hospital had the 
capability to take care of patients. 

 
 Sometimes these transfers are really improper transfers under the 

guise of requiring “specialized hospitals.”  
 

o Duties of Transferring Hospital 
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 On-call Lists 
 

• Initial recommendation for transferring hospitals:  Maintain 
a call list that best meets the needs of hospital patients.  (Transfers 
out for conditions hospital normally capable of handling may 
suggest inadequate call list.) 

 
• Transferring hospitals should have the duty to improve on-

call coverage to reduce the number of patients transferred due to 
lack of on-call coverage.    

 
• Comments/Questions 
 

⁃ Does the hospital have enough patients with a 
particular condition to warrant having on-call for a particular 
specialty?  

 
⁃ What about a patient with a condition so rare that 

there isn’t an on-call physician for the condition?  
 
⁃ What about when doctor is on-call for an entire 

region?  
 
⁃ Issue of on-call physician capabilities: Example: 

Inpatient gynecology v. outpatient gynecology. 
 

 Need to have education on what “specialty” encompasses 
for purposes of establishing the on-call list. 

 
 Clarify hospital capabilities with respect to 

inpatient/outpatient services. 
 
⁃ Should hospitals just be required to have a more 

comprehensive back-up plan?  
 

• Refer on-call issue to the on-call subcommittee. 
 
 Stabilization Within Capabilities 

 
• Initial recommendation for transferring hospitals:  Hospital 

to provide stabilizing care within its capabilities prior to transfer.  
This is already a requirement, but could be expanded upon. 

 
• An example of where this would be an issue is in a small 

rural hospital where a bad motor vehicle accident occurs and the 



MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 53 

hospital does not have the capability to truly stabilize and has to 
transfer patient, but can open airways, etc. 

 
• Is it better for the patient to be transferred immediately or 

have further diagnostics when the hospital knows that it doesn’t 
have capabilities to stabilize? 

 
• Stabilization efforts and medical screening examinations 

should continue within the hospital’s capabilities until time of 
transfer rather than as soon as the receiving hospital accepts. 
 

 Transfer Decisions 
 

• Initial suggestion: Transfer decision not based on insurance 
status/financial means (Number of transfers of patients without 
insurance evidences possible violation.) 

 
• Can transfer for financial reasons with patient’s consent. 
 
• Psychiatric patients generally get transferred based upon 

financial means. 
 
• Decision to transfer vs. decision where to transfer. 
 

⁃ Recommendation: Change “transfer decision” to 
“Decision whether or not to transfer a particular patient may 
not…”; address where to transfer issue in separate sentence. 

 
• Send issue of after-hours and weekends being treated 

differently to on-call subcommittee. 
 

⁃ Have surveyors look at the number of patients 
transferred on weekends vs. weekdays in determining whether 
there is an EMTALA violation. 

 
⁃ One problem is hospitals not wanting to pay for on-

call services. 
 

 Appropriate Transfer 
 

• Initial recommendation for transferring hospital:  Must 
effect an appropriate transfer, as defined in 42 C.F.R. § 
489.24(e)(2). 

 
• Medical treatment within its “capacity” should be changed 

to “capability.” 
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• Need to distinguish between capacity and capability and 

need to have consistent language. 
 
 Transfer Agreements 

 
• Initial recommendation for transferring hospitals: 

Encourage transfer agreements with other hospitals where patients 
routinely transferred. 

 
• This is one of the ways to get hospitals to work better 

together and prevent animosity. 
 
• Suggested Change: “Transfer agreements may be useful 

to….” 
 
• Some question the usefulness of transfer agreements and 

whether this should even fall under EMTALA. 
 
• Consensus is to not require or encourage transfer 

agreements – remove statement from recommendation. 
 
• One way of discouraging excessive transfers would be to 

make the transferring hospital pay for the transfer. 
 
 Travel Distance Considered in Transfer Decision 

 
• Initial recommendation:  The transferring physician must 

take into account the distance that the patient will travel in his/her 
certification that the benefits of the transfer outweigh the risks. 

 
• Distance requirement: could have a 50 mile limit; anything 

outside the limit would have to be the closest hospital with 
capabilities. 

 
• Suggestions/Comments: 
 

⁃ Hospital could have list to let staff know which 
hospitals are closest. 

 
⁃ Could have rule where receiving hospital would not 

have to accept patient if there was a closer hospital.  This 
would put the burden back on the receiving hospital.  However, 
a specialized hospital probably has a better idea of where other 
specialized physicians are located.  There are concerns as to 
how this would play out, such as whether the specialized 
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hospital would be required to call the closer hospital and 
whether this would actually delay patient care more than a 
longer transfer distance. 

 
⁃ Could have a rule that if a hospital was 50 miles 

closer, the receiving hospital could make a recommendation to 
go to the closer hospital. 

 
 Return of Patient After Stabilization by Receiving Hospital 

 
• Initial recommendation:  If requested by the receiving 

hospital must take patients back once the patients’ EMC has been 
stabilized and no longer needs higher level of care. 

 
• This is the law in Florida. 
 
• Question of whether the original hospital would have to 

pay cost of transferring patient back.  Transfer agreements could 
be useful in this scenario. 

 
• Concern that physicians do not want to take on 

complications after treatment by another hospital and whether the 
physicians at the specialized hospital would want to return the 
patient to the initial hospital.  Could leave this to the discretion of 
the receiving hospital and could be used as an additional reason to 
not dump patients.  

 
• Need information from Florida on how this works in 

Florida. 
 
• Requiring original hospital to take back patient once EMC 

has been stabilized makes sense if the patient was really only 
transferred because of specialized capabilities. 

 
• Could also require the original hospital to pay for both 

transfers in order to discourage dumping. 
 
 Consideration of Patient’s “Window” for Emergency Care 

 
• Initial recommendation: In determining whether hospital 

has the capabilities to provide stabilizing care to the patient, 
surveyors look at capabilities of hospital at the time of the transfer 
and period thereafter consistent with the patient’s “window” for 
required emergency care.  Availability of additional care that will 
be or may be required once the patient’s emergency medical 
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condition is stabilized is not a basis for determining that the 
hospital lacked the capability to stabilize the patient’s EMC. 

 
• Comments 
 

⁃ Issue of best care versus necessity. 
 
⁃ Need to research when lack of capacity is the only 

reason for transfer whether a hospital has a duty to accept – 
there may be an old memorandum on the CMS website 
regarding this issue. 

 
⁃ Donna Smith will research and forward on to 

committee. 
 
⁃ Specialized hospitals can’t take every transfer or 

won’t be able to take on more patients in need. 
 
⁃ Reimbursement considerations. 

 
 Could reimburse hospitals for admitting patients in order to 

move patients through ER faster. 
 

 Problem of patients remaining in ER for multiple days 
because they need to be admitted and the hospital lacks bed 
space. 

 
• Consensus: 

 
o Interpretive Guidelines need to provide more guidance regarding the 

duties of transferring and receiving hospitals. 
 

o Suggested Revisions to the EMTALA Interpretive Guidelines: 
 

 Stabilization efforts and medical screening examinations should 
continue within the hospital’s capabilities until time of transfer rather than 
as soon as the receiving hospital accepts the transfer. 

 
 Decision whether or not to transfer a particular patient may not be 

based on insurance status/financial means.  Decision where to transfer 
may be based on insurance status/financial means. (Number of transfers of 
patients without insurance evidences possible abusive transfers). 

 
 Appropriate transfer, as defined in 42 C.F.R. § 489.24(e)(2) should 

be modified to require medical treatment within the hospital’s “capability” 
rather than “capacity.” 
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 No recommendation regarding promoting use of transfer 

agreements.  This should be left to the discretion of the hospitals.  Many 
members believe that transfer agreements are ineffective. 

 
 The transferring physician must take into account the distance that 

the patient will travel in his/her certification that the benefits of the 
transfer outweigh the risks.  If the transfer distance will exceed 50 miles, 
the transferring hospital must attempt to transfer patients to the nearest 
appropriate hospital.  Receiving hospital may question transferring 
hospital with respect to other hospitals contacted to confirm that nearest 
appropriate hospital contacted when the transfer exceeds 50 miles. 

 
 If requested by the receiving hospital, the transferring hospital 

must take patients back once the patient’s emergency medical condition 
has been stabilized and no longer needs higher level of care. 

 
 Duties of transferring and receiving hospitals need to be better 

defined. 
 

• Next Steps: 
 

o Send issue of transferring hospital’s duty to maintain on-call list that best 
meets needs of hospital patients to on-call subcommittee. 

 
o Send issue of differences in transfers during weekdays vs. weeknights and 

weekends to on-call subcommittee. 
 

o Research how Florida law requiring transferring hospital to take patient 
back once receiving hospital has stabilized is working. 

 
o Donna Smith will research whether a hospital has a duty to accept a 

patient when the only reason for the transfer is the transferee hospital’s lack of 
bed space. 

 
3. UNext Steps 

 
• Julie Nelson will revise “Duties of Hospitals with Specialized Capabilities to 

Accept Patient Transfers” document to reflect comments from meeting and e-mail 
to subcommittee members. 

 
• Revised document should be reviewed by the rest of the committee and any 

comments submitted to Julie Nelson. 
 

• Although next week’s call is cancelled, will use e-mail to get through some of the 
issues that were to be discussed. 
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4. UAdjourn:U 5:06 p.m. EST 
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APPENDIX 2 
(continued)  

 
EMTALA TAG MEETING 

 
Date:   Thursday, October 19, 2006 
 
Time:     4:00 p.m. EST  
 
Members Present: Julie Nelson; Azzie Conley; S.R. Thorwards, M.D.; Mike 

Rosenberg, M.D.; Richard Perry, M.D. 
 
Others Present: George Morey, CMS; Donna Smith, CMS; Marilyn Dahl, CMS; 

Edith Hambrick, CMS, Heather Boysel, Extern 
 
Minutes: 
 
1. UAdministrative Issues 
 

• Deadline for attachments at TAG meeting is 10/25 
 
2. USubstantive Issues: Hospitals with Specialized Capabilities 
 

A. EMTALA Education Recommendations 
 

o Standardized Regional Office/State Surveyor Education 
 

 Discussion Items: 
• Recommend CMS monitoring function. 
• Central office is currently looking at ways to make 

surveyor interpretation/enforcement more consistent. 
• There may be less resource-intensive ways to flag trends 

among regions; CMS should have flexibility. 
• Since 2000, surveyor education has taken place every two 

years. 
• Right now it is not possible to do annual education sessions 

due to lack of resources. 
• Annual education is important because of problem with 

inconsistent regional application. 
• Hospitals are expected to educate their personnel annually 

on compliance issues . 
 Consensus: 

• New Recommendation: CMS central office to establish a 
system to enhance the consistency of the standards within 
the regions. 
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 Next Step: 
• Julie Nelson will update EMTALA Education 

Recommendations to reflect consensus. 
 

o Patient Education 
 

 Discussion Items: 
• Who would be responsible for patient education? 
• Should this be put on CMS website for Medicare 

beneficiaries? 
o Point out that there are different levels of care and 

explain what each level does. 
• Important to educate patients that hospital requests for 

social security numbers and citizenship documentation as 
part of §1011 do not constitute violations of EMTALA.  

 Consensus: 
• Keep patient education recommendations as stated, but we 

may need to explore § 1011 requirements in more detail. 
 Next Step: 

• Send recommendations to rest of committee to confirm 
consensus on this issue.  

 
B. Duty of Hospitals w/ Specialized Capabilities – Duties of Transferring Hospitals 

 
o Duty to maintain on-call lists. 

 Discussion Items: 
• The present concern is that there are excessive transfers due 

to insufficient on-call list. 
 Consensus: 

• None. 
 Next Steps: 

• Send this issue to on-call subcommittee. 
o Duty to provide appropriate MSE and care within capabilities until patient 

is transferred. 
 Discussion Items: 

• Example: Severe head trauma patient may require at least 
open airways. 

• Some patients require some stabilization services prior to 
transfer and transferring hospital should do as many of 
these things as they can to stabilize the patient before 
transferring.  

• The language of the recommendation should identify what 
is emergently germane at the moment and what is not. 

• The goal of this recommendation is to reduce the need to 
transfer patients and the amount of stabilizing care the 
receiving hospital is responsible to provide. 
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• Suggestion: Hospital is expected to complete all reasonable 
stabilization steps as long as it does not delay necessary 
life-saving care. 

o Would this create a problem of jeopardizing patient 
care because the transfer is delayed?  

o The decision to transfer is based upon medical 
judgment. 

o Is “life threatening” condition a new standard that 
would be created by this? 

• The main concern here is that a hospital will neglect 
necessary services because it has an excuse to transfer.  An 
example is when x-ray machine down.  Sometimes the x-
ray is not the most germane issue and outcome could be 
that x-ray showed everything to be fine. 

 Consensus: 
• Hospital is expected to complete all reasonable stabilization 

steps as long as it does not delay necessary life-saving care. 
• The language should state that the physician still has the 

ability to make a medical judgment. 
 Next Steps: 

• See if TAG and CMS like this concept and the language 
can be worked out at a later date. 

o Decision as to whether or not to transfer may not be based on insurance 
status/financial means (number of transfers of patients without insurance 
evidences possible abusive transfers.) 

 Discussion Items: 
• One of the issues here is psychiatric programs where 

decision to transfer can be based on financial issues. 
• Don’t want to unintentionally place patient’s family under 

financial duress by not explaining financial consequences 
of different facilities. 

• Should share financial issues with family in allowing them 
to make decision of where to transfer when it is a patient 
request transfer, rather than a certified transfer. 

• Will the need to explain the financials of transfers lead to a 
delay in services overall? 

• This is generally a psychiatric patient issue and comes up 
often. 

• Once patient is “stabilized,” financial information would be 
very important when considering where to have next 
procedures done. 

• Do managed care contracts make difference in price to 
patient? 

• Is it hospital’s responsibility to know where cheapest place 
is for patient to go? 
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• Suggestion: Don’t require hospitals to discuss financial 
impact of where to transfer, but permit hospitals to discuss 
this with patients without violating EMTALA. 

o At what point can you have that conversation?  Can 
discuss this once the patient “stable for transfer.” 
However, definition of “stable” is very murky. 

o Compromise could be to state that treatment is not 
contingent on ability to pay. 

• Explore concept of community protocols as an exception to 
the rule. 

• Could make this rule only apply to certified transfers and 
not patient request transfers. 

• Sometimes patient doesn’t want to be at the hospital they 
are taken to and may want to be transferred. 

• Does receiving hospital have an obligation to accept patient 
request transfers? 

 Consensus: 
• Don’t require hospitals to discuss financial impact of where 

to transfer, but permit hospitals to discuss this with patients 
without violating EMTALA. 

 Next steps: 
• Send to rest of committee for review. 

o Appropriate Transfer 
 Discussion Items: 

• It is difficult for a hospital to be found to lack capacity, but 
there are certain things that make lateral transfers 
appropriate transfer. 

• Need to distinguish between appropriate transfer and duty 
to accept. 

• This issue is being looked at by CMS. 
• If a hospital is truly not capable of dealing with an EMC, 

lateral transfer should be mandatory on receiving hospital. 
• However, there is a concern of abuses by transferring 

hospitals. 
• The test for lack of capacity is a stringent standard, so 

receiving hospitals should have duty to accept. 
• The program memo and current interpretive guidelines on 

this issue are confusing, should be reviewed to better 
explain appropriate transfers. 

• Test could be that transfer is appropriate if there is an 
“insurmountable barrier.” 

• The problem here could be just that language is not clear, 
but policy is okay. 

 Consensus: 
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• Program memo and current interpretive guidelines on this 
issue are confusing. 

 Next Steps: 
• Program memo and current interpretive guidelines should 

be reviewed to better explain appropriate transfers. 
3. UNext Steps 

 
• Julie Nelson will make changes consistent with consensus from this meeting and 

re-circulate through email to committee. 
 
5. UAdjourn:U 5:06 p.m. EST 
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APPENDIX 2 
(continued)  

 
EMTALA TAG  

ACTION SUBCOMMITTEE TELEPHONE CONFERENCE  
 

Date:   Thursday, October 26, 2006 
 
Time:     4:00 p.m. EST  
 
Members Present: Julie Nelson; S.R. Thorwards, M.D.; Dodjie Guioa; Richard Perry, 

M.D.; Mark Pearlmutter, M.D. 
 
Others Present: George Morey, CMS; Edith Hambrick, CMS; Heather Boysel, 

Extern 
 
 
 
MINUTES: 
 
1. UAdministrative Issues 
 

• All documents must be completed and sent to CMS by close of business Friday, 
October 27, 2006 in order to be included in the TAG binders.  Alternatively, 
members may present materials as handouts at the TAG meeting (30 copies, and 
CD format for CMS). 

 
2. USubstantive Issues:  
 

A.  UPatient Parking Program Memorandum 
 

• Issue: The TAG received public testimony opposing the memorandum, therefore 
the subcommittee needs to review this concern.   

• Discussion Items: 
o Technically, the program memorandum reflects a correct interpretation of 

EMTALA, but places burdens on hospitals that are overcapacity. 
o The memorandum was originally developed in 2003 by Region VI with 

hospital association and provider input. 
o Initial intent was not to place burdens on hospitals that lacked the 

capability to offload patients immediately.  To apply, the patient must 
have an EMC and the hospital must have the capability to promptly off-
load patients.  It was not designed for the situation where multiple 
ambulances arrive at the same time or the hospital is experiencing an ED 
overcrowding situation. 

o Arizona has an issue with hospital overcapacity and it is often hard to 
promptly off-load ambulances.   
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o It would be helpful to provide guidance to clearly state the exceptions to 
CMS’ general rule, including overcapacity constraints.   

o How can surveyors tell the difference between legitimate waiting and 
illegitimate waiting?  Surveyor will look to see if all available resources 
were being used. 

• Consensus:   
o Action subcommittee agrees with the program memorandum, provided 

that there are adequate exceptions for situations where hospitals cannot 
comply.  Recommend that CMS revise the program memorandum to 
clearly state these exceptions. 

• Next Steps: 
o Dodjie will put together bullet points to incorporate into the existing 

program memorandum to further explain the intent behind the rule and 
exceptions. 

 
B. U  Duty of Hospitals to Accept Patient Transfers 

 
• Determining Capabilities of Transferring Hospital 

o Discussion Items: 
 Recommendation: In determining whether hospital has the 

capabilities to provide stabilizing care to the patient, surveyors 
look at capabilities of hospital at the time of the transfer and period 
thereafter consistent with the patient’s “window” for required 
emergency care.  Availability of additional care that will be or may 
be required once the patient’s emergency medical condition is 
stabilized is not a basis for determining that the hospital lacked the 
capability to stabilize the patient’s EMC. 

 The old interpretive guidelines state that the receiving hospital has 
a duty to treat reasonably foreseeable complications of the EMC. 

 Concern over a patient who requires appendectomy, and surgeon 
can’t be there for two hours, so hospital decides to transfer, even 
though the patient could have been stabilized two hours later 
(condition not require immediate surgery). 

 Want to avoid every patient being sent to level one trauma centers 
because one aspect of care is not available at the transferring 
hospital. 

 This recommendation would be the flip side of the old interpretive 
guidelines in requiring transferring hospital to treat what they can 
treat to prevent an abuse without hampering patient care.  Hospital 
should look to see if they have the capability to treat patient within 
the patient’s window of time for treatment. 

 Don’t want to extend duties beyond stabilization. 
 The transferring physician must make a medical judgment that 

patient should be transferred because EMC requires more 
immediate treatment. 
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 Could tie back to treating physician’s judgment.  Want hospitals to 
keep patients if they will have the capabilities within the patient’s 
treatment window. 

 Could be tied into following transferring hospital duty: 
• Provide appropriate medical screening examination and 

stabilizing care within the transferring hospital’s 
capabilities prior to transfer, in accordance with 42 C.F.R. 
489.24(d)(1) and (e)(2)(i). [Note: recommend revising 
(e)(2)(i) to state that the “transferring hospital provides 
medical treatment within its capability” (instead of 
“capacity).] 
 

  The extent of the medical screening examination and 
stabilization will depend on the patient’s needs and the 
hospital’s capabilities.  When determining a hospital’s 
capabilities, the critical question is whether the hospital has 
the capabilities to provide the services that are necessary to 
stabilize the patient’s emergency medical condition.  It 
would not be acceptable for a hospital to transfer a patient 
solely because it does not have capabilities that the patient 
requires, but are not essential to stabilize the patient’s 
emergency medical condition.  When the hospital does not 
have the capability to completely stabilize the patient’s 
emergency medical condition, the hospital must complete 
all necessary stabilizing steps within its capability unless 
doing so would cause an undue delay in the patient’s care 
and transfer (e.g., severe head trauma patients that do not 
present to a trauma center may require basic stabilization, 
then transfer).      

 The above recommended duty, however, does not address the 
timing issue.  If a hospital believes that it has been dumped on, this 
can be explored in the survey process. 

 Some examples, such as appendectomy example, would be helpful.  
Hospitals shouldn’t use the excuse to transfer that a physician is 
not currently there or that MRI will be back up in 45 minutes. 

o Consensus:  
 When looking at hospital’s capabilities, take into consideration 

time frame for patient’s needs. 
o Next Steps: 

 Julie Nelson will revise this section of the document to reflect the 
subcommittee’s consensus. 

• Taking Distance into Consideration for Transfers 
o Discussion Items: 

 Recommendation: The transferring physician must take into 
account the distance that the patient will travel in his/her 
certification that the benefits of the transfer outweigh the risks.  If 
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the transfer distance will exceed 50 miles, the transferring hospital 
must attempt to transfer patients to the nearest appropriate hospital.  
Receiving hospital may question transferring hospital with respect 
to other hospitals contacted to confirm that nearest appropriate 
hospital contacted when the transfer exceeds 50 miles. 

 This could give receiving hospitals reason to delay patient care 
because receiving hospital can question transferring hospital. 

 This is more of an issue in the Southwest.  This is concerning truly 
long-distance referrals. 

 Recommendation: Change last sentence to say “Surveyors may 
look into . . .” 

 Recommendation: Delete the last sentence.  
o Consensus:  

 Will bracket to show that this is under discussion and defer to 
TAG. 

o Next Steps:   
 Julie Nelson will incorporate this change into document for TAG. 

 
• Duty to accept unstable patients. 

o Discussion Items: 
 Initial Recommendation: Only required to accept unstable 

emergency department patients when transferring hospital does not 
have the capability to provide stabilizing care. 

 Not talking about patients who are truly stable. 
 Suggestion: Change to “patients who cannot be stabilized at the 

transferring hospital.” 
o Consensus: 

 Only required to accept patients that the transferring hospital is not 
capable of stabilizing. 

o Next Steps: 
 Julie Nelson will incorporate this change into document for TAG. 

 
• Patient Request Transfers 

o Discussion Items: 
 Recommendation: No obligation to accept if SOLE basis for the 

transfer is patient request (must be physician certified of higher 
level of care). 

o Consensus: 
 No obligation to accept if only basis for the transfer is patient 

request (must be physician certified of higher level of care). 
o Next Steps: 

 Accept recommendation. 
 

• Basis for Transfer is Lack of Capacity 
o Discussion Items: 
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 Recommendation: No obligation to accept if the basis for the 
transfer is lack of capacity, with the exception of when the 
transferring hospital faces an insurmountable barrier to providing 
care (e.g., surge capacity, disaster, lack of critical equipment 
because equipment is down).   

 Capacity is different than capability. 
 When a hospital experiences typical lack of capacity, it is required 

to just make do. 
 What about when your hospital is at inpatient capacity and another 

is not?  This will not prevent a transfer, but will not impose a duty 
on receiving hospital. 

 Ex. Cardiac patient for whom hospital has done everything they 
can and have no beds?  Concern here is that everyone is already 
over capacity.  Don’t want hospitals to be too quick to transfer 
patients to other hospitals at capacity. 

 Surveyor can look to see whether hospital has done everything 
possible.  If not, the transfer would not be appropriate. 

 Whether or not hospital truly lacked capacity is handled by the 
“insurmountable barrier” exception outlined in the proposal. 

 Problem with requiring a receiving hospital to go above its 
capacity in order to comply with duty to accept. 

 Don’t want critical patients to remain in ER and receive sub-
optimal care.  Want these patients to be transferred to the 
appropriate care setting. 

 Provide more examples to clarify recommendation. 
 Concern is that receiving hospitals will be looked at taking into 

consideration what they have done previously to deal with. 
 Hospitals should not have an obligation to accept a patient when 

only have one bed and need to account for the receiving hospital’s 
own needs. 

 Don’t want hospitals to transfer solely based on capacity issues – 
the patient must have an EMC as well. 

o Consensus:   
 Revise recommendation to clarify intent. 

o Next Steps:  
 Julie Nelson will revise document to reflect intent. 

• Time Frame to Accept/Reject 
o Discussion Items: 

 Recommendation: Receiving hospital must accept/reject transfer 
within a “timely” manner. 

 Problem is that hospitals are not refusing transfers, but are 
accepting or rejecting within a timely manner (passive refusal).  

 Hospitals should have communication systems in place to 
determine whether can accept in a timely manner. 

 Should be a very short timeframe. 
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 Acceptable timeframe would be 20 minutes – 1 hour.  One hour 
should be enough time. 

 Need to specify that this is the decision whether to accept.   
o Consensus:   

 Agree with recommendation, but further clarify timeframe and that 
this is regarding the decision whether or not to accept, not 
timeframe for when receiving hospital actually accepts the patient. 

o Next Steps: 
 Julie Nelson will revise document to reflect clarifications. 

• Cost of Transfer 
o Discussion Items: 

 Recommendation: Consider:  Transferring hospital must pay for 
the cost of the transfer to the receiving hospital if the cost of 
transfer is not reimbursed by the patient’s insurance carrier, a 
federal or state health care program, or the patient.  

 This is already addressed in statute - § 1395dd(d)(2)(B). 
o Consensus: 

 None.  
o Next Steps: 

 Include in final report for TAG consideration. 
 

C. Psychiatric Issues 
 

• Discussion Items: 
o Definition of EMC as it relates to psychiatry 

 Current regulations provide what is considered is a psychiatric 
EMC 

 Want to add term “gravely disabled” to the current definition 
 “Gravely disabled” is relatively common term – means danger to 

oneself due to extremely poor judgment or inability to care for self. 
 Also include a definition of gravely disabled. 
 This would be in the interpretive guidelines. 

o Community protocol concept 
 There are some cases where psychiatric patients are transferred 

based on insurance participation in state program. 
 Several states have a single point of entry system as a protocol.  If 

the single point of entry is not a hospital, would not be a problem. 
 This is meant to deal with situation where hospital does have 

psychiatric facility, but want to move patient based on financial 
issues consistent with the state protocol. 

 Some places patient cannot go to state facility without going 
through state hospital.  This is a common paradigm.   

 Don’t want EMTALA to prevent hospitals from doing what they 
are supposed to do under state law in transferring to state facility. 

o Hospitals bylaws should be allowed to define who can perform MSE for 
psychiatric issues. 
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 Governing body has the responsibility for determining who are 
QMP’s. 

 As long as permitted under license, this is allowed. 
 Prevents requiring law to account for who is QMP, which may 

vary from state to state 
• Consensus: 

o Change definition of EMC pertaining to psychiatric patients to include 
“gravely disabled” and a definition of “gravely disabled.” 

o Community protocol concept:  EMTALA does not prevent hospitals from 
transferring psychiatric patients based on insurance participation in state 
program. 

o Hospitals bylaws may define who can perform MSE for psychiatric issues 
consistent with state licensing scheme. 

• Next Steps: 
o Mark Pearlmutter will put together a document that outlines these 

recommendations for the TAG’s consideration.   
 
 
3. Next Steps 
 

• Dodjie Guioa will put together Patient Parking Program Memorandum with bullet 
points to explain intent of and exceptions to rule. 

• Julie Nelson will update TAG Action Subcommittee recommendations. 
• Mark Pearlmutter will put together document outlining psychiatric 

recommendations for TAG’s consideration. 
 

 
6. Adjourn: 5:05 p.m. EST 
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APPENDIX 3 
 

The following memo from Dodjie Guioa, Hospital/EMTALA Lead for CMS Region VI, 
was drafted by an EMTALA TAG member to assist the EMTALA TAG in deliberation. 

It does not represent official CMS  policy. 
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APPENDIX 3 
 
 

 
DRAFT: FOR EMTALA TAG DELIBERATION ONLY 

 
Date: October 27, 2006 
  
To: EMTALA TAG Members 
  
From: Dodjie B. Guioa 
 Hospital/EMTALA Lead 
 CMS Regional VI 
  
Subject: EMTALA – “Parking” of EMS patients in hospitals 
  
BACKGROUND 
 
My office issued the original letter (Attachment 1) on March 20, 2002 to address specific 
concerns from EMS and hospital providers voiced during the TX Governor’s Trauma 
Advisory Committee that CMS Region VI was invited to participate.  The specific 
concern was that hospital ED staff deliberately delay the transfer of individuals from the 
EMS provider’s stretcher to an ED bed with the impression that the ED staff is relieved 
of their EMTALA obligation by doing so.  It was reported that there were ED staff 
(physicians and/or nurses) available for patient care in majority of the occasions where 
the delay of transfer was done. The letter was mailed to all the hospital associations in 
Region VI.   
 
The letter was published on a couple of national EMS publication after it was released, 
and my office fielded questions for clarification from various States across the nation, 
including graduate students from New Jersey, New York and Washington. 
 
My office forwarded a copy of that letter to CMS Region IV in late 2005 at their request 
and the letter was subsequently mailed out to CMS Region IV hospitals (Attachment 2) in 
December 2005. 
 
That letter was brought up during a Hospital Open Door Forum.  CMS Central Office 
subsequently released a revised version of the above letters as an S & C Letter (06-21) 
(Attachment 3) in July 2006. 
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DRAFT: FOR EMTALA TAG DELIBERATION ONLY  
 
ENFORCEMENT 
 
The intent of our March 20, 2002 letter and the S & C Letter 06-21 (Letters) is to ensure 
that any individual presenting to the dedicated ED of a hospital receives, in a timely 
manner, an appropriate medical screening examination (MSE) and/or stabilizing 
treatment of an emergency medical condition in accordance with the individual’s 
presenting symptomatologies depending on the hospital’s capacity and capability at the 
time of presentation. 
 
It was not the intent of the Letters to obligate hospitals to take immediate possession of 
an individual from EMS provider staff when the hospitals do not have the capacity or the 
capability at the time of presentation.  However, the individual should be seen in 
accordance with the hospital’s triage policy, as should any individual who presents in the 
ED.  For example, if the EMS provider brought an individual to the dedicated ED at a 
time when the ED staff were occupied dealing with a trauma case, it is reasonable that the 
EMS provider staff has to stay with the individual and wait until such time that there are 
ED staff available to care for that individual.  However, an ED staff still needs to 
examine the individual to ensure that the individual’s condition does not require an 
emergent intervention and assure that the EMS provider staff can appropriately monitor 
the individual’s condition. 
 
The Letters were intended to clarify that a hospital practice of deliberately delaying the 
provision of an appropriate MSE and/or stabilizing treatment by refusing to take 
responsibility for the patient upon presentation and a request for examination and/or 
treatment of a medical condition was made.  When individuals arriving via EMS 
providers are required to wait several hours with only EMS provider staff attending to 
them, then this practice maybe viewed as a violation of the EMTALA requirements.  The 
practice in question, in addition to raising patient safety and quality care concerns, also 
could create community concern about the availability of EMS services, due to the 
ambulance units being forced to stay at the hospital for a prolonged period of time. 
 
It was not the intent of the guidance in the Letters that there should be enforcement action 
against any hospital when the delay in the immediate provision of an appropriate MSE 
and/or stabilizing treatment is due to circumstances beyond the hospital’s control.  
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APPENDIX 4 
 

APPLICATION OF EMTALA IN A STATE OF EMERGENCY 
 

DRAFT 
 
 
CURRENT RULE: 
 
42 C.F.R. 489.24(A)(2) 
Sanctions under this section for inappropriate transfer during a national emergency do not 
apply to a hospital with a dedicated emergency department located in an emergency area, 
as specified in section 1135(g)(1) of the Act. 
 
42 U.S.C. § 1320b-5 (SSA § 1135) 
Sanctions under section 1395dd [EMTALA] for a transfer of an individual who has not 
been stabilized in violation of subsection (c) of such section [may be waived] if the 
transfer arises out of the circumstances of the emergency.  The waiver is limited to a 72 
hour period.   
 
NEED FOR CHANGE: 
 
EMTALA currently exempts hospitals and physicians from EMTALA enforcement for 
violations of the EMTALA provisions governing appropriate transfers in a national 
emergency.  This provision does not exempt EMTALA enforcement in a state or city 
government emergency, or hospital-specific emergency, that may similarly impact a 
hospital’s or physician’s ability to comply with the EMTALA requirements.  Disasters or 
other emergency situations that may impact a hospital’s ability to comply with EMTALA 
may occur at various levels, and not all disasters give rise to a national emergency.   
 
The provision is likewise limited to CMS/OIG enforcement, not private right of actions 
against hospitals, and is limited in the EMTALA requirements that may be waived 
(transfers) and duration (72 hours).  As we have learned from Katrina and other types of 
disasters, a hospital’s or physician’s ability to comply with EMTALA may extend 
beyond the EMTALA transfer requirements and exceed 72 hours.   
 
The same concerns that prompted CMS to exempt hospitals and physicians from 
EMTALA compliance in national emergencies apply equally in state or state of city 
government emergencies when hospitals cannot comply with the EMTALA provisions as 
a result of the state of emergency.  The Action Subcommittee therefore recommends 
significant expansion of the EMTALA waiver provisions to provide protection to 
hospitals and physicians who are in an emergency situation or emergency area and whose 
ability to comply with EMTALA is compromised by the emergency situation.  The 
Action Subcommittee’s specific recommendations are set forth below. 
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DRAFT 
 
ACTION SUBCOMMITTEE RECOMMENDATIONS: 
 
1. Emergency Situations Eligible for Waiver.  The Action Subcommittee 
recommends expansion of the existing waiver provisions to include:  (1) declared 
national, state, and county and city government emergencies, and (2) hospital-specific 
emergencies as determined by CMS/OIG on a case-by-case basis.  Hospital-specific 
emergencies may include, for example, hazardous material spills, utility failures, bomb 
threats, surge capacity, localized flu epidemic.  The Action Subcommittee recommends 
that the waiver be a complete and automatic waiver for hospitals located in government 
declared national, state, and city government emergencies that impact a hospital’s ability 
to comply with EMTALA (and when the hospital is located in the national, state, and city 
emergency area).  For individual hospital emergencies, CMS may grant waivers 
concurrently or retrospectively on a case-by-case basis.   
 
2. Application to Hospitals and Physicians.  The Action Subcommittee recommends 
that the waiver apply to both hospitals and physicians, for purposes of both CMS/OIG 
enforcement and private right of actions. 
 
3. EMTALA Provisions Eligible for Waiver.  The specific provisions of EMTALA 
that may be waived include: 

 
A. Medical screening examination.  Hospitals are still required to provide a 

medical screening examination in an emergency situation, but the 
determination of whether the medical screening examination was 
“appropriate” is based on the hospital’s resources at the time of the 
emergency and the care provided to other patients during the emergency 
situation.  A hospital cannot discriminate against patients based on their 
ability to pay during an emergency situation.    

 
B. Qualified Medical Personnel.   The hospital should be permitted to use 

persons not normally deemed to be qualified medical personnel to provide 
medical screening and stabilization services (e.g., RN medical screening 
examinations, consistent with state scope of practice).  [Alternative: 
provided that hospitals state in their “emergency” or “disaster” plans the 
additional categories of personnel capable of providing a medical 
screening examination in an emergency situation.] 

  
C. Stabilization.   In an emergency situation, it may be in the patient’s best 

interest for the patient to be promptly transferred to another hospital, even 
though the hospital might be technically capable of providing stabilizing 
care (e.g., need to prioritize who receives patient beds based on patient 
acuity when there is an expected/unexpected surge). 
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DRAFT 
 

D. Transfers.  In an emergency situation, it may not be possible for hospitals 
and physicians to complete transfer documentation (e.g., physician 
certification form) or obtain/send the necessary transfer documentation or 
ensure that the patient is transferred (appropriately).  In extreme situations, 
ambulances may not be available, for example.  Hospitals and physicians 
should not risk EMTALA sanctions in this situation. 

 
E. Duty to accept transfers.  A hospital in an emergency situation is not 

required to accept patients from other hospitals even though the hospital 
may have the “specialized capabilities” that the patient requires and the 
capacity to provide care.   

 
4. Patient Safety Protections.  The Action Subcommittee recommends that patient 
safety protections be part of any waiver provision.  These protections may include, for 
example:   
 

A. The hospital/physician must be experiencing the emergency or located in 
the emergency area; 

 
B. The emergency must interfere with the hospital’s/physician’s ability to 

comply with EMTALA. 
 
C. The waiver is limited only to those specific EMTALA provisions with 

which the hospital/physician is unable to comply due to the emergency 
situation; 

 
D. The hospital/physician applies the same criteria for providing care to all 

patients presenting with an emergency medical condition during the 
emergency; 

 
E. The hospital/physician develops criteria for care based upon providing the 

best response reasonably practicable in the emergency situation; 
 
F. The hospital/physician takes reasonably practicable steps to assure that 

patients receive appropriate screening and stabilization services at another 
facility; 

 
5. Term of Waiver.  The Action Subcommittee recommends that the waiver continue 
until the hospital is no longer in an emergency situation or the government-declared 
emergency has been terminated.  
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APPENDIX 5 
 

FOLLOW-UP CARE 
 

DRAFT 
 
CURRENT RULE: 
 
Interpretive Guidelines, Tag A407 
 
“For those individuals whose EMCs have been resolved the physician or QMP has 
several options: 
 

• Discharge home with follow-up instructions.  An individual is considered stable 
and ready for discharge when, within reasonable clinical confidence, it is 
determined that the individual has reached the point where his/her continued care, 
including diagnostic work-up and/or treatment, could be reasonably performed as 
an outpatient or later as an inpatient, provided the individual is given a plan for 
appropriate follow-up care as part of the discharge instructions.  The EMC that 
caused the individual to present to the dedicated ED must be resolved, but he 
underlying medical condition may persist.  Hospitals are expected within reason 
to assist/provide discharged information with the necessary information to secure 
the necessary follow-up care to prevent relapse or worsening of the medical 
condition upon release from the hospital; or 

• Inpatient admission for continued care.” 
 
NEED FOR CHANGE: 
 
 The current guidance with respect to a hospital’s and physician’s obligation to 
provide follow-up care to patients is not entirely clear.  The interpretive guideline’s 
reference to patients whose emergency medical conditions have been resolved seems to 
refer to stable patients, in which case EMTALA would no longer apply, yet seems to 
impose additional EMTALA obligations with respect to these patients’ follow up care.  
The Action Subcommittee believes that hospitals and physicians need better guidance 
with respect to their obligations with respect to follow up care.   
 
RECOMMENDATION: 
 
 The Action Subcommittee recommends that the EMTALA Interpretive 
Guidelines be amended with respect to follow-up care to clarify that once a patient has 
been stabilized, the hospital and physician have no further follow-up care obligation 
under EMTALA.  The hospital must, however, comply with applicable Medicare 
Conditions of Participation.  We believe that this interpretation is more consistent with 
the EMTALA statute and regulations, which no longer apply once the patient is stabilized 
and current CMS interpretation.   
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DRAFT 
EDUCATION: 
 
 Although the Action Subcommittee believes that EMTALA does not impose any 
hospital or physician follow-up care obligations once a patient has been stabilized, the 
Subcommittee believes that hospitals nevertheless need additional education on follow-
up care options and best practices with respect to patients whose medical conditions, 
although stable, may require follow-up care.  Accordingly, for education purposes, the 
subcommittee provides the following list of potential follow-up care options.    
 

• Provide the patient with a list of physicians or facilities known to provide care to 
the patient given the patient's insurance status (together with a plan of care and 
recommended timeframe to receive follow-up care); 

 
• For insured patients, instruct the patient to contact their personal physician or 

health plan for a list of physicians who can provide the necessary care within the 
desired timeframe;  

 
• Arrange an appointment for the patient; 

 
• Obtain on-call physician consent to provide follow-up care and instruct patient to 

follow-up with on-call physician (may be done on a case-by-case basis or through 
a bylaw requirement); 

 
• Notify the patient of the recommended plan of care and timeframe, and instruct 

the patient that if they cannot receive care within the timeframe to return to the 
hospital emergency department (or other hospital department or clinic) for 
definitive care; OR 

 
• Any other action reasonably designed to prevent relapse or worsening of the 

patient’s medical condition upon release from the hospital.   
 

 
 



MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 79 

APPENDIX 6 
 

EMTALA EDUCATION RECOMMENDATIONS 
 

DRAFT 
 

1. More Comprehensive CMS Website That Includes: 
 
 A. Statutes 
 B. Regulations 
 C. Interpretive Guidance 
 D. Current CMS/OIG Program Memoranda/Guidance Letters 
 E. EMTALA Questions and Answers 
 F. Link to Medicare Conditions of Participation 
 G. Enforcement Statistics 
 H. “Top 10” Cited EMTALA Deficiencies 
 J. Special Advisories of Potential EMTALA Violations 
 
2. Standardized Regional Office/State Surveyor Education 
 

A. Annual EMTALA surveyor education sessions (currently offered every 
two years) 

B. Establish a system to improve consistency in regional office EMTALA 
interpretations and enforcement (e.g., assign CMS central office person to 
monitor deficiency statements for consistency with CMS policy and 
consistency among jurisdictions and remedy concerns). 

 
3. Provider Education 
 

A. Designate/approve specific CMS personnel to participate in provider 
education through various educational forums (e.g., AHLA, 
hospital/physician association meetings).  Establish process to ensure 
consistency of information provided. 

 
B. Timely response to provider queries regarding EMTALA compliance and 

interpretation questions. 
 
C. Establish a process to address new obstacles to EMTALA compliance and 

remedy through regulatory or interpretive guidance change. 
 
4. Patient Education 
 

A. Health care destination options and appropriate level of care rendered each 
designation (e.g., emergency department, urgent care center; clinic; 
physician office).
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DRAFT 

 
B. EMTALA rights and consequences (e.g., EMTALA requires hospitals to 

provide care irrespective of the patient’s ability to pay, however, the 
hospital may still expect the patient to pay for services rendered).   

 
C. Hospitals may request social security numbers and citizenship 

documentation in order to receive payment for care rendered to 
undocumented patients (Section 1011 requirements).   

 
D. [other] 
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APPENDIX 7 
 
This appendix contains testimony and supporting materials from Air Evac Lifeteam that 
includes correspondence with Thomas A. Gustafson, Ph.D., Deputy Director of the 
Center for Medicare Management, and Colleen Sandman, RN, Acting Manager of the 
Survey and Certification Branch. Dr. Gustafson’s and Ms. Sandman’s responses to 
individual letters do not constitute the kinds of statements of national policy that are 
made by Federal regulations, interpretive guidelines, or Survey and Certification letters. 
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APPENDIX 7 
 

EMTALA TECHNICAL ADVISORY GROUP MEETING 
NOVEMBER 2-3, 2006 

 
STATEMENT OF AIR EVAC LIFETEAM 

 
Hello, my name is Seth Myers, RN, BA, MBA, CMTE, and I am the Vice President of 
Operations for Air Evac Lifeteam (“Air Evac”).  Air Evac is an independent provider of 
air ambulance services.  Air Evac was founded in 1985 in West Plains, Missouri by a 
group of private citizens who were interested in providing the people in their community 
better access to emergency medical care.  Since its inception, it has been Air Evac’s 
mission to provide affordable and quality air ambulance services to rural communities, 
closest to people who are great distances from cities with definitive care, where air 
ambulance transport is often needed the most. 
 
Air Evac EMS, Inc. was incorporated in June of 1985 and placed its first helicopter into 
service at Ozarks Medical Center.  Air Evac has since expanded its operations to multiple 
rural areas that benefit from air ambulance care.  Currently, we have 69 bases in 12 states 
throughout the central United States.  Air Evac is a licensed air ambulance provider in 
Missouri, Arkansas, Oklahoma, Virginia, Tennessee, Mississippi, Illinois, Kentucky, 
Iowa, Alabama, Indiana, and Texas.   
 
We appreciate the opportunity to present testimony today to the EMTALA Technical 
Advisory Group (“TAG”).  We are present today to discuss an issue that we have been 
facing for the past several years regarding the appropriate transfer of patients from one 
hospital to another.  Over the past two years, we have seen the troubling practices we will 
describe continue to occur, and on a more frequent basis and in more locations.  We have 
contacted the appropriate Centers for Medicare & Medicaid Services (“CMS”) Regional 
Office, as well as the Deputy Director of the Centers for Medicare Management 
(“CMM”), Thomas A. Gustafson, Ph.D.  Our correspondence with CMS is attached to 
this testimony for your information.  Our testimony will illustrate for the TAG what we 
consider to be inappropriate practices on the part of recipient hospitals with regard to the 
appropriate transfer of patients under the EMTALA statute at section 1867(c)(2) of the 
Social Security Act and regulations at 42 C.F.R. § 489.24(e)(2), and will make 
recommendations for clarifying providers’ obligations under these circumstances. 
 
As you are aware, EMTALA makes clear that each and every patient that comes to an 
emergency department will receive a medical screening examination and, if an 
emergency medical condition is present, the hospital must provide either appropriate 
treatment to stabilize the condition or for the appropriate transfer of the patient to another 
medical facility.  To appropriately transfer a patient to another facility, EMTALA 
requires that the recipient hospital has the capacity and qualified personnel for the 
treatment of the patient and that the recipient hospital agrees to accept the transfer of the 
patient and provide such appropriate medical care.    
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The EMTALA Interpretive Guidelines (“IGs”) further expand on this requirement.TPF

1
FPT  

Under Tag A409, the sending hospital is responsible for ensuring that the transfer is 
completed appropriately.TPF

2
FPT  More specifically, “[t]he physician at the sending hospital 

(and not the receiving hospital) has the responsibility to determine the appropriate mode 
of equipment, and attendants for transfer.”TPF

3
FPT  Although the IGs do not expressly state 

whether or not the designation of a particular ambulance provider is within the discretion 
of the attending physician and/or the sending hospital, “a recipient hospital may not 
refuse to accept a patient protected under EMTALA if it does not approve of the method 
of transfer approved by the attending physician at the sending hospital.”TPF

4
FPT  The discretion 

under which the recipient hospital may refuse a patient protected under EMTALA is 
based on whether or not the facility does not have the capacity or the capability to 
appropriately treat the patient.  As such, if a hospital engages in the practice of refusing to 
accept an appropriate transfer based solely on the patient’s mode of transportation, the 
recipient hospital should be in violation of EMTALA. 
 
Today, we want to bring to the TAG’s attention instances of such practices that are 
having a detrimental impact on patient care and should be considered violations under 
EMTALA.  Over the past several years, in several of our service regions throughout the 
country, receiving hospitals have begun refusing to accept transfers of patients from other 
institutions unless the sending hospital agrees to use the receiving hospital’s air medical 
services (“AMS”) provider to transfer the patient.  Our anecdotal evidence is that this 
occurs twice a week, on average, in our service area.TPF

5
FPT  On many occasions, this has 

occurred after Air Evac is already on route to or has arrived at the sending hospital.  
Consequently, if the sending hospital yields to the receiving hospital’s demand, the 
patient’s transport is then delayed for the length of time it takes the receiving hospital’s 
helicopter to leave its base and fly to the sending hospital.  In nearly all examples of these 
situations, the sending hospital yields to the demands of the receiving hospital, thereby, 
resulting in a delay in transport and of necessary medical care for the patient.   
 
This practice quite clearly implicates EMTALA, in addition to raising a number of 
serious concerns about patient care.  By requiring that the sending hospital use only the 
recipient hospital’s helicopter, the sending hospital is placed in the difficult position of 
having to decide whether the patient’s condition will allow for a delay in the transport 
and, if not, finding another receiving hospital, which also causes delay.  Furthermore, if 
the receiving hospital as a policy conditions all transfers of emergency patients on the use 
of its own helicopter for the transport, sending hospitals are then required to use the 
receiving hospital’s helicopter even if there is another helicopter in closer proximity to 
the sending hospital.  Such a policy is unreasonable at best and impedes on the sending 
                                                 
TP

1
PT State Operations Manual, Appendix V – Responsibilities of Medicare Participating Hospitals in 

Emergency Cases. 
TP

2
PT UIdU. 

TP

3
PT UIdU. 

TP

4
PT Letter from Deputy Director, Center for Medicare Management, Thomas A. Gustafson, Ph.D, to Seth 

Myers, Vice President of Operations, Air Evac EMS, Inc. (Aug. 2, 2006). 
TP

5
PT If it would be helpful to the TAG, we would be happy to make available specific examples of the 

scenarios that we have experienced.   
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hospital’s ability to comply with the requirements for arranging an appropriate transfer – 
an obligation that the sending hospital must satisfy under the EMTALA statute and 
regulations.  Although there are circumstances where specialized AMS of the receiving 
hospital may be necessary, such as with pediatric hospitals, in most instances there is no 
valid reason for a hospital to insist on using its own transport service. 
 
In essence, the actions of the recipient hospital implicate EMTALA and are an EMTALA 
violation because there has been a refusal by the recipient hospital to accept the patient 
not based on capacity or capability.  While the sending hospital “cures” the refusal by 
acceding to the recipient hospital’s demands, it does not change the fact that there was an 
EMTALA violation – a prohibited refusal of a transfer request.  Such a refusal is 
aggravated by the fact that it appears to be financially motivated and not based on 
medical judgment or patient medical condition.  Such a conditional acceptance is 
essentially a constructive transfer denial and a forced reformation of the transferring 
hospital’s request for transfer. 
 
In effect, what is occurring is that the care of the patient is being determined based on the 
receiving hospital’s financial interests, even though a duly-qualified and licensed AMS 
provider in closer proximity to the sending hospital is available to transport the patient 
and has been called.  Given that patient care decisions, especially in emergency 
situations, must be based on the best medical interests of the patient and not the financial 
interests of the hospital, we believe it is inappropriate medically, ethically, and legally for 
a receiving hospital to condition acceptance of a patient on the use of their own 
transportation.  This is particularly true when this decision could delay emergency 
treatment for the patient.  Under certain circumstances, the delay in treating the patient 
could be a violation of EMTALA, in addition to being generally inconsistent with 
providing high quality patient care.   
 
These practices contradict the intent of EMTALA, which is to ensure that any patient in 
an emergency situation is provided appropriate medical care by facilities that have the 
capacity and personnel to provide such care without delay and without regard for 
financial interests.  Because the practice of these receiving hospitals goes against the 
underlying anti-discrimination and anti-financial incentive principles of the EMTALA 
statute and regulations and seems to have become routine practice for some receiving 
hospitals, we believe that this matter should be addressed by both the TAG and CMS.   
 
We urge the TAG to review the EMTALA statute and regulations in light of the issues 
that we have presented and to advise CMS on how to curb these practices by receiving 
hospitals.  We believe that CMS should take steps to provide guidance to participating 
providers about their obligations under these circumstances as either a published 
Frequently Asked Question (“FAQ”) or other type of guidance document made available 
to providers, as well as through revisions to the IGs and the regulations.  CMS must 
clarify that receiving hospitals may not arbitrarily deny appropriate transfers of patients 
protected under EMTALA simply because the sending hospital is using an AMS provider 
other than the receiving hospital’s AMS provider.  We believe these practices, which 
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result in a delay of necessary medical care for patients, are precisely what Congress 
intended EMTALA to protect against.     
 
Thank you again for the opportunity to present our concerns at today’s meeting.  We 
would be happy to take questions at this time or in the future.  If we can provide any 
further information regarding these issues, please do not hesitate to contact us.  
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APPENDIX 9 
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THE CENTER FOR TELEHEALTH & E-HEALTH LAW 
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Robert J. Waters 
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November 2, 2006 
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TESTIMONY ON BEHALF OF  
THE CENTER FOR TELEHEALTH & E-HEALTH LAW 

 
TO THE EMERGENCY MEDICAL TREATMENT AND LABOR ACT 

(EMTALA) 
TECHNICAL ADVISORY GROUP (TAG) 

 
 
My name is Robert Waters.  I serve as Counsel for the Center for Telehealth & E-Health 
Law (CTeL).  CTeL is a non-profit organization created to examine legal and regulatory 
barriers to telehealth and related e-health services.  CTeL’s founding members included 
the Mayo Clinic, Cleveland Clinic Foundation, Texas Children’s Hospital, and the 
Midwest Rural Telemedicine Association.  Our membership today includes leading 
medical centers from across the United States, both urban and rural.  We appreciate the 
opportunity to testify before the EMTALA Technical Advisory Group (TAG) on the 
issue of on-call physicians and emergency room telehealth services. 

CTeL has carefully reviewed the two paragraphs referencing telemedicine under the 
Center for Medicare and Medicaid’s (CMS) Interpretive Guidelines – Responsibilities of 
Medicare Participating Hospitals in Emergency Cases Section 489.24(j)(1) (hereinafter, 
the “Interpretive Guidelines”).  Two paragraphs involving Medicare requirements for 
telemedicine reimbursement appear to have been inserted into EMTALA guidelines.  We 
have serious concerns that these two paragraphs that reference Medicare reimbursement 
policies may actually limit the care provided to patients presenting at an emergency 
department.  Therefore, we propose eliminating these two paragraphs from the 
Interpretative Guidelines. 

The two paragraphs referencing telemedicine state the following: 

On-call physicians may utilize telemedicine (telehealth) services for 
individuals in need of further evaluation and/or treatment necessary to 
stabilize an EMC.  Individuals are eligible for telemedicine services only 
when, because of the individual’s geographic location, it is not possible 
for the on-call physician to physically assess the patient.  Permissible 
situations under which on-call physicians may access telemedicine include 
the case of an individual who presents to an originating hospital located in 
a rural health professional shortage area (HPSA) or in a county outside of 
a metropolitan statistical area (MSA).  The RO is to consult with Health 
Resources Service Administration (HRSA) personnel...or RO staff 
working with rural health issues to determine if a hospital is located in a 
rural HPSA or MSA to be eligible for telemedicine services and therefore 
not be in violation of EMTALA on-call requirements. 

Reimbursement for such telemedicine services are limited, therefore it is 
in the best interest of the provider to be knowledgeable concerning 
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coverage and payment for Medicare telehealth services (see Medicare 
Benefit Policy Manual, Pub. 100-2, Chapter 18 [sic], Section 270). TPF

6
FPT 

The insertion of these two paragraphs will unintentionally undermine the objectives of 
EMTALA for the following reasons: 

1. The language inappropriately limits the amount and format of information that 
can be transmitted to on-call physicians.  

Modern communications technology permits emergency departments to have 
almost instantaneous contact with on-call physicians.  Information on a patient’s 
condition can be transmitted to on-call physicians via a phone call, pager, 
computer link, the Internet, or a video link.    All of these forms of 
communication are telemedicine.   The Health Resources and Services 
Administration (HRSA) of the United States Department of Health and Human 
Services defines telehealth broadly, stating on their website that telehealth is “the 
use of electronic information and telecommunications technologies to support 
long-distance clinical health care, patient and professional health-related 
education, public health and health administration.”TPF

7
FPT 

Communications technologies are extremely important to convey information and 
instructions needed to appropriately treat the patient while the on-call physician is 
in-transit to the emergency department.  If a patient presents at an emergency 
room, the hospital has a professional and legal obligation to take those actions 
necessary to stabilize the patient.     

Minutes can save lives.  Information is critical to appropriate decision-making.   
Telemedicine reduces the time to the Emergency Department (ED) and enhances 
the information available to the on-call physician.  EMTALA should fully support 
the use of this technology as determined necessary by the emergency and on-call 
physicians.  We need to enhance rather than limit the responsiveness of on-call 
physicians.   

If the current guideline is not modified the only action an on-call physician can 
take in response to call from the emergency room is to report to emergency room 
without asking additional questions or receiving additional information critical to 
the patient’s care. 

2. The language inappropriately limits emergency telehealth services to only those 
areas currently covered by the Medicare program. 

                                                 
TP

6
PT  Centers for Medicare and Medicaid Services, States Operations Manual, Appendix V – 

Interpretive Guidelines – Responsibilities of Medicare Participating Hospitals in Emergency Cases (Rev. 1, 
05-21-04), Part II,   § 489.24(j)(1) - Availability of On-Call Physicians, (hereinafter Interpretive 
Guidelines).  As noted, there appear to be two typographical errors in various published versions of this 
section. 
TP

7
PT  Health Resources and Service Administration, What is Telehealth, at 

HTUhttp://www.hrsa.gov/telehealthUTH.  
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EMTALA applies to all individuals, regardless of whether or not they are 
beneficiaries of any program under the Social Security Act Sections 1866(a)(1)(I), 
1866(a)(1)(N), and 1867. TPF

8
FPT   Furthermore, according to EMTALA, the scope or 

nature of the emergency care rendered should not be constrained by the patient’s 
ability to pay, such as whether they have Medicare, Medicaid, or private 
insurance.TPF

9
FPT   

It is our understanding that CMS’s objective in issuing these Interpretive 
Guidelines for EMTALA was to ensure that a patient presenting at an emergency 
department with an emergency medical condition would be stabilized by the 
emergency department and any on-call physicians or appropriately transferred to 
another facility.TPF

10
FPT  The current language of the Interpretive Guidelines, however, 

permits an on-call physician to only access telemedicine based upon the 
geographic location of the patient, such as a patient who presents to an originating 
hospital located in a rural HPSA or in a county outside of an MSA.   This 
language is based upon Medicare reimbursement rules for telehealth that were 
created and defined by Congress.TPF

11
FPT   The reimbursement rules do not reflect any 

form of professional judgment regarding appropriate care.  They are simply 
situations where Congress and the Executive Branch have authorized Medicare 
payment. 

In our discussions with CMS staff, we have been unable to identify any other 
situation where the EMTALA guidelines are constrained by Medicare 
reimbursement rules. 

3. Even in areas covered by Medicare payment policy, the EMTALA interpretative 
guideline could constrain appropriate care. 

Medicare reimbursement is available for certain telehealth services in rural health 
professional shortage areas and non-metropolitan statistical areas.  The payment is 
further constrained based on the originating site of the patient and the type of 
procedure.  For example, Medicare does not pay for “store and forward” 
telehealth encounters outside of Alaska and Hawaii. 

The store and forward situation would include any time that information or 
images are transmitted electronically to a physician for review.  If there is not 
two-way interaction between the physician and patient, this activity is not 
reimbursable by Medicare.  If this reimbursement rule were applied to EMTALA, 
an on-call physician would be prohibited from reviewing a patient record, an x-
ray, CT scan, or an EKG unless he is engaged in a two-way video interaction with 
the patient.   

                                                 
TP

8
PT  68 Fed.  Reg. 53,223 (Sept. 9, 2003) (codified at 42 C.F.R. pts. 413, 482, and 489). 

TP

9
PT  Centers for Medicare and Medicaid Services, EMTALA OVERVIEW, available at, 

HTUhttp://www.cms.hhs.gov/EMTALAUTH, stating, “In 1986, Congress enacted the Emergency Medical Treatment 
& Labor Act (EMTALA) to ensure public access to emergency services regardless of ability to pay.” 
TP

10
PT  42 C.F.R. § 489.24(a) (2005). 

TP

11
PT  See Medicare Benefit Policy Manual, Pub. 100-2, Chapter 15, Section 270. 
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4. Telemedicine is a valuable tool in urban as well as rural areas. 

Communications tools may be particularly important in urban areas.  The 
response time for an on-call physician in urban area could actually be greater than 
in rural area due to congestion and traffic patterns.  In rural area, two miles may 
be two minutes.  In an urban area at rush hour, two miles might be an eternity.    

5. An on-call physician may not be able to utilize the same telemedicine tools 
available to a physician who is not on-call at the hospital.   

If an emergency room physician needs to consult immediately with a specialist, 
they will have contact a physician who is not “on-call” if they would like to have 
a meaningful interaction or discussion regarding the patient’s care or transmit any 
information to the remote specialist.  This undermines the whole objective of 
establishing and maintaining on-call providers. 

The language in the Interpretive Guidelines allows a physician who is not on-call 
at the hospital to use telemedicine services without restrictions.  The inconsistent 
language within the Interpretive Guidelines is contrary to current practice and to 
physician professional responsibilities in handling emergency situations.TPF

12
FPT 

Telemedicine is used extensively as part of emergency care.  There are many examples 
throughout the country.  Three illustrative examples have been provided by Lehigh 
Valley Hospital and Health Network.  They are set out below: 

1. An ED without an open heart surgery program transmits, 
via a telecommunications system, an EKG strip and 
echocardiogram ahead of sending a patient to a larger 
center for a balloon angioplasty procedure.  The receiving 
ED is better prepared to care for the patient. 

2. A stroke patient in an ED who receives Tissue Plasminogen 
Activator (tPA) within the three-hour window of 
opportunity and then transported to a certified stroke center 
is better off, because telehealth technologies were used to 
connect that patient to a neurologist and stroke team that 
was not otherwise available in the remote ED.  In many 
cases the 3-hour window of opportunity to receive tPA 
often closes on a patient, because of the transport time 

                                                 
TP

12
PT  American College of Emergency Physicians, Policy Statement: Availability of Hospital Diagnostic 

and Therapeutic Services, stating, “The American College of Emergency Physicians supports policies that 
endorse consistent 7-days a week availability of hospital diagnostic and therapeutic services in order to 
facilitate timely disposition of emergency department patients and to minimize hospital crowding,” 
available at, 
HTUhttp://www.acep.org/webportal/PracticeResources/PolicyStatements/hosp/availhospdiagthersvs.htmUTH.  
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needed for the patient to get to a center capable of 
administering that agent. 

3. A pediatric cardiology patient in an ED without a pediatric 
cardiologist is much better off if a pediatric cardiologist 
were made available via an interactive video link to a larger 
center that has that level of expertise available. 

In closing, we believe that the EMTALA Interpretive Guidelines on On-Call Physicians, 
Section 489.24(j)(1), are appropriate as long as the two paragraphs referencing 
telemedicine are eliminated.  Emergency department physicians should be able to avail 
themselves of all information and tools necessary to assist them in treating patients.  
Telemedicine is one of these critical tools. 

Thank you for the opportunity to present this testimony.  I would be pleased to answer 
any questions. 

October 17, 2006 
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APPENDIX 10 
 

DUTIES OF HOSPITALS WITH SPECIALIZED CAPABILITIES  
TO ACCEPT PATIENT TRANSFERS 

 
DRAFT 

 
CURRENT RULE: 
 
42 U.S.C. § 1395dd(g); 42 C.F.R. § 489.24(f) 
A participating hospital that has specialized capabilities or facilities (including, but not 
limited to, facilities such as burn units, shock-trauma units, neonatal intensive care units, 
or (with respect to rural areas) regional referral centers) may not refuse to accept from a 
referring hospital within the boundaries of the United States an appropriate transfer of an 
individual who requires such specialized capabilities or facilities if the receiving hospital 
has the capacity to treat the individual.   
 
EMTALA Interpretive Guidelines, Tag A411 (see Interpretive Guidelines, page 53-54)  
 
NEED FOR CHANGE: 
 
Hospitals and physicians have expressed confusion with respect to their duty to accept 
patient transfers and there has been relatively little guidance on this subject.  The term 
“specialized capabilities” is not clearly defined.  In addition, the current interpretation is 
subject to abuse, which has resulted in improper transfers.   
 
RECOMMENDATION: 
 
The Action Subcommittee recommends that the Interpretive Guidelines with respect to a 
hospital’s duty to accept patient transfers if it has specialized capabilities be replaced 
with language that more clearly reflect the responsibilities of both the transferring and 
receiving hospital, as follows:     

 
DUTIES OF TRANSFERRING HOSPITAL 

 
DUTIES OF RECEIVING HOSPITAL 

 
1.  Maintain a call list that best meets the 

needs of hospital patients.  (Transfers 
out for conditions hospital normally 
capable of handling may suggest 
inadequate call list, as will an increased 
number of transfers on weekends, vs. 
weekdays.)  [Refer to on-call sub-
committee; hospitals and physicians 
need more guidance regarding whether 
a hospital’s on-call list is adequate.  
Some members urged that the on-call 

1. No obligation to accept hospital in-
patients, consistent with 42 C.F.R. 
489.24(d)(2) and CMS interpretation. 
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DUTIES OF TRANSFERRING HOSPITAL 
 

DUTIES OF RECEIVING HOSPITAL 
 

list reflect a hospital’s inpatient and 
outpatient services routinely offered at 
the hospital.]  

2. Provide appropriate medical screening 
examination and stabilizing care within 
the transferring hospital’s capabilities 
prior to transfer, in accordance with 42 
C.F.R. 489.24(d)(1) and (e)(2)(i). 
[Note: recommend revising (e)(2)(i) to 
state that the “transferring hospital 
provides medical treatment within its 
capability” (instead of “capacity).] 

 
      The extent of the medical screening 

examination and stabilization will 
depend on the patient’s needs and the 
hospital’s capabilities.  When 
determining a hospital’s capabilities, 
the critical question is whether the 
hospital has the capabilities to provide 
the services that are necessary to 
stabilize the patient’s emergency 
medical condition.  It would not be 
acceptable for a hospital to transfer a 
patient solely because it does not have 
capabilities that the patient requires, 
but are not essential to stabilize the 
patient’s emergency medical condition.  
When the hospital does not have the 
capability to completely stabilize the 
patient’s emergency medical condition, 
the hospital must complete all 
necessary stabilizing steps within its 
capability unless doing so would cause 
an undue delay in the patient’s care and 
transfer (e.g., severe head trauma 
patients that do not present to a trauma 
center may require basic stabilization, 
then transfer).      

2. Only required to accept emergency 
department patient transfers when the 
transferring hospital does not have the 
capability to stabilize the patient’s 
emergency medical condition.  In other 
words, a hospital is not required to 
accept a patient transfer simply because 
the patient would like to be transferred 
to the receiving hospital.  The 
physician must certify that the transfer 
is necessary because the transferring 
hospital does not have the capability to 
stabilize the patient’s emergency 
medical condition and the benefits of 
the transfer outweigh the risks, 
consistent with the physician 
certification requirements set forth in 
42 C.F.R. § 489.24(e)(1)(B). 

 

3. The physician’s decision as to whether 
or not to transfer may not be based on 
insurance status/financial means 
(number of transfers of patients without 
insurance evidences possible abusive 

3. No obligation to accept if the only basis 
for the transfer is patient request (must 
be physician certified of higher level of 
care). 
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transfers.).  The Action Subcommittee 
supports an exception for community 
protocols (e.g., psychiatric patients who 
are a part of a state-wide psychiatric 
program based on indigent status).  
Patients may request transfer based 
upon insurance/financial concern, but 
the hospital should not present financial 
information to the patient in a manner 
that would discourage the patient from 
receiving stabilizing care from the 
hospital.  If a patient requests transfer, 
the hospital must comply with the 
EMTALA requirements for patient 
requests for transfer set forth in 42 
C.F.R. § 489.24, which includes a 
requirement to inform the patient of the 
risks and benefits of the transfer 
decision. 

4. The transfer must be an appropriate 
transfer, as defined in 42 C.F.R. § 
489.24(e)(2). 

4. Receiving hospitals are not obligated  
to accept a patient transfer if the basis 
for the transfer is lack of capacity, 
except in unusual circumstances.  
Likewise, receiving hospitals are not 
required to accept patient transfer if 
they lack the capacity to do so. 

 
      For example, the transferring hospital is 

experiencing surge capacity, a disaster 
situation, or lacks critical equipment or 
space due to an equipment or physical 
plant failure.  A receiving hospital may 
also have an obligation to accept a 
patient if, despite taking all reasonable 
actions to maintain adequate capacity, 
the transferring hospital cannot 
stabilize the patient’s care due to 
overcapacity, assuming the receiving 
hospital has capacity to accept the 
patient.  If a transferring hospital has 
demonstrated the ability to 
accommodate additional patients by 
whatever means (e.g., moving patients 
to other units, calling in additional 
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staff, borrowing equipment from other 
facilities), it has demonstrated the 
ability to operate in an overcapacity 
situation and the receiving hospital 
would not be obligated to accept this 
patient transfer. This requirement is 
consistent with the current EMTALA 
Interpretive Guidelines, Tag A411.  

 
      The receiving hospital, however, is 

under no such duty to expand its 
existing capacity to accept patient 
transfers in this manner.  This is a 
recommended departure from the 
current EMTALA Interpretive 
Guidelines, which appear to require 
such efforts on behalf of a receiving 
hospital.  Finally, a receiving hospital is 
under no EMTALA obligation to 
accept transfers of patients who do not 
require stabilization services for an 
emergency medical condition, even if 
the transferring hospital lacks capacity, 
irrespective of extenuating 
circumstances.   

5. The determination of whether patient is 
unstable, requires a higher level of care, 
and whether the transferring hospital 
has the capability to provide stabilizing 
treatment, the treating physician’s 
judgment rules, but may be questioned 
later by receiving hospital and 
reviewed by CMS surveyors for 
potential abusive transfer decisions.   

5. Receiving hospital may serve as a 
resource for alternative stabilizing care 
options, but transferring hospital is not 
required to accept recommendation.  
[possible medical liability impact, 
depending on state law.] 
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6. In determining whether hospital has the 
capabilities to provide stabilizing care 
to the patient, surveyors look at 
capabilities of hospital at the time of 
the transfer and period thereafter 
consistent with the patient’s “window” 
for required emergency care.  
Availability of additional care that will 
be or may be required once the 
patient’s emergency medical condition 
is stabilized is not a basis for 
determining that the hospital lacked the 
capability to stabilize the patient’s 
EMC.  This recommendation is 
intended to prevent hospitals that 
typically have the capability to stabilize 
a particular emergency medical 
condition (e.g., appendectomy) from 
transferring patients to another hospital 
simply because the hospital currently 
have the on-call physician resources or 
equipment to stabilize the patient’s 
medical condition, but when the 
hospital’s resources are likely to be 
available within the timeframe 
necessary to stabilize the patient’s 
emergency medical condition.  This 
recommendation is not intended to 
delay the care and treatment for 
patients who must be treated 
immediately, when the hospital does 
not have the capability to stabilize the 
patient’s medical condition 
immediately. 

6. Receiving hospitals should have 
systems in place to communicate with 
admissions staff and on call physicians 
to confirm that they have the capacity 
and capability to provide stabilizing 
care to the patient before accepting a 
patient.  Receiving hospital must make 
the decision as to whether it will 
accept/reject transfer within a “timely” 
manner. “Timely” means within an 
hour. 

7. The transferring physician must take 
into account the distance that the 
patient will travel in his/her 
certification that the benefits of the 
transfer outweigh the risks.  If the 
transfer distance will exceed 50 miles, 
the transferring hospital must attempt 
to transfer patients to the nearest 
appropriate hospital.  [Consider: 
Receiving hospital may question 

7. Duty to report improper transfers, 
which includes abuses of this 
provision, in accordance with 42 C.F.R. 
§ 489.20(m). 
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transferring hospital with respect to 
other hospitals contacted to confirm 
that nearest appropriate hospital 
contacted when the transfer exceeds 50 
miles.] 

8. If requested by the receiving hospital, 
the transferring hospital must take 
transferred patient back once the 
patients’ EMC has been stabilized and 
no longer needs higher level of care 
and the remaining care is within 
capabilities of the transferring hospital, 
irrespective of the transferring 
hospital’s capacity.   

8. “Specialized capabilities” includes 
dedicated units, specialized equipment 
and personnel (including on call 
physicians) available at the time of 
transfer or that will be available within 
the patient’s treatment “window.”  
Specialized capabilities do not include 
medical staff members who are not on 
call. 

9. Consider:  Transferring hospital must 
pay for the cost of the transfer to the 
receiving hospital if the cost of transfer 
is not reimbursed by the patient’s 
insurance carrier, a federal or state 
health care program, or the patient.   

9. Failure to accept an unstable patient 
who requires the hospital’s specialized 
capabilities available at the time of 
transfer may be an EMTALA violation 
if the hospital has the capacity to accept 
the transfer. 
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      June 7, 2006 
 
David Siegel, MD, JD 
Chair 
EMTALA TAG 
Centers for Medicare and Medicaid Services 
7500 Security Boulevard 
Baltimore, MD 21244-1850 
 
Dear Dr. Siegel, 
 

The Florida Hospital Association appreciates the opportunity to address an issue 
before the TAG.   Last year, the American Ambulance Association in a September 30, 
2005 letter to the TAG and again at the October 2005 meeting of the TAG, raised the 
problem of wait-times before off-loading patients at hospital emergency departments.   It 
is certainly a concern for hospitals as well and in a recent Florida Hospital Association 
Task Force Report, this issue was highlighted along with numerous recommendations for 
easing the overcrowding situation. (Report enclosed) 
 

I am also enclosing a CMS Memo that was issued on December 14, 2005 by the 
Atlanta office and which apparently was also published in 2002 by the CMS Dallas 
office.  This Memo has caused a lot of confusion among hospitals and on June 2, 2006 
both the Florida Hospital Association and Alabama Hospital Association sent the 
enclosed reply asking that the Memo be retracted.   
 

We would urge CMS headquarters to be cautious about expanding this Memo to 
the rest of the United States.   The Memo is sending the wrong message on a very 
complicated situation caused by an overtaxed health care system. 
 

Thank you for considering this request and we look forward to working with you 
on this and other EMTALA issues. 
 

Sincerely, 
 

William A. Bell 
General Counsel 

 
WAB/jm 
Enclosure 
cc:  George Morey 
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June 2, 2006 

 
Ann Pfeiffer, RN, MSN, FNP 
Region IV EMTALA Team  
Department of Health & Human Services 
Centers for Medicare & Medicaid Services 
61 Forsyth St., Suite 4T20 
Atlanta, GA 30303-8909 
 
 Re: Memorandum Regarding "Parking" of EMS Patients in Hospitals 
 
Dear Ms. Pfeiffer: 
 
 On behalf of our hospital members in the states of Florida and Alabama, the 
Florida Hospital Association (FHA) and the Alabama Hospital Association (AHA) are 
writing to respond to a Memorandum issued by your office regarding the length of time it 
takes to transfer patient care from EMS personnel to hospital Emergency Department 
personnel.  Your Memorandum suggests that transition times which are deemed too long 
by EMS could be a violation of EMTALA or the hospital Medicare Conditions of 
Participation and could result in an enforcement action by your office.   
 

The FHA and the AHA strongly disagree with your interpretation of EMTALA.  
There is no basis in law that supports the contention that hospitals violate EMTALA or 
the Conditions of Participation whenever a transfer of care takes longer than EMS 
personnel would like.  EMTALA governs how a hospital must respond to an individual's 
request for medical treatment to determine if the patient has an emergency medical 
condition.  It further provides that a medical screening and any required stabilizing 
treatment may not be delayed to inquire about the patient’s financial status.  EMTALA 
does not mandate specific response times or the order in which a hospital is obligated to 
accept or treat its patients nor should it.  The time it takes to transition patient care from 
one provider to another is a function of numerous factors, including patient volume, 
hospital capacity, the availability of ED physician coverage, and the use of the ED for 
non-emergencies.  See Florida Hospital Association, 911: FHA Task Force on 
Addressing the Crisis in Emergency Care, December 2005.   
 

Further, we take exception to the suggestion that, as a matter of federal 
enforcement, long EMS transfer times are somehow the responsibility of hospitals alone.  
Your position is especially frustrating given that EMS is permitted to ignore a hospital's 
diversion status – a status which is not taken lightly and is undertaken only when the 
hospital’s resources are overtaxed.  EMS units arriving at a hospital on diversion should 
be aware that such hospital’s resources are already at or above capacity and may result in 
patient care transitions taking longer than if the hospital was not overburdened. 
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Ann Pfeiffer, RN, MSN, FNP 
June 2, 2006 
Page 2 
 

 
EMTALA is a federal statute designed to address financial discrimination in 

providing emergency care.  It was not designed to solve the problems of an overtaxed 
health care system nor is it amenable to be used in such a manner.  The issues described 
in your Memorandum are reflective of a lack of resources both at the ambulance and 
hospital level.  Hospitals alone cannot make these issues disappear.  Hospitals cannot 
control how many ambulances show up at their doors or how many people walk through 
their doors.  Despite best efforts to use a medical control system, hospitals’ medical 
control directions may be ignored by EMS, thus compounding the problem. 

 
FHA is committed to working cooperatively with other interested stakeholders in 

resolving the ED crisis in Florida in a manner which places patient care first.  The FHA 
Task Force is working together with many agencies and organizations in Florida, 
including several EMS organizations, to study the issues critically and to develop 
recommendations on how to address these issues.  Similarly, the Alabama Hospital 
Association is working to address EMS and hospital coordination and capacity issues.  
However, we believe the “Parking” Memorandum clouds the real issues and implies that 
hospitals could be punished for circumstances over which they have little control.  
Accordingly, we request the “Parking” Memorandum to be retracted. 

 
If you wish to discuss this matter further, please call us.  Thank you for your 

attention to this matter. 
 

Very truly yours, 

__ 
Wayne NeSmith 
President 
Florida Hospital Association 
 

_ 
J. Michael Horsley 
President 
Alabama Hospital Association 

WN:jm 
 
J:\Jan\Bill's\Letters\AnnPfeiffer ltr 6-2-06.DOC 
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Centers for Medicare & Medicaid Services 
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Atlanta, Georgia 30303-8909 
 
 
 
 
 
Date: December 14, 2005 
  
To: Region IV Hospitals 
  
From: Ann M. Pfeiffer, RN, MSN, FNP 
 Region IV EMTALA Team 
  
Subject: “Parking” of EMS Patients in Hospitals 
 
The Centers for Medicare and Medicaid Services (CMS) has learned that several 
hospitals routinely prevent Emergency Medical Service (EMS) staff from transferring 
patients from their ambulance stretchers to a hospital bed or gurney.  Reports include 
patients being left on an EMS stretcher (with EMS staff in attendance) for extended 
periods of time.  Many of the hospital staff engaged in such practice believe that unless 
the hospital “takes responsibility” for the patient, the hospital is not obligated to provide 
care or accommodate the patient.  Therefore, they will refuse EMS requests to transfer 
the patient to hospital units. 
 
This practice may result in a violation of the Emergency Medical Treatment and Labor 
Act (EMTALA) and raises serious concerns for patient care and the provision of 
emergency services in a community.  Additionally, this practice may also result in 
violation of the Conditions of Participation for Hospitals. 
 
Under EMTALA, a patient is considered to have “presented” to a hospital when a patient 
arrives on hospital grounds (defined as the main hospital building and any hospital owned 
property within 250 yards of the main hospital building) and a request is made on the 
individual’s behalf for examination or treatment of an emergency medical condition.  A 
patient who arrives via EMS meets this requirement when EMS personnel request 
treatment from hospital staff.  Therefore, the hospital must provide a screening 
examination and stabilizing treatment, if necessary, to resolve the patient’s emergency 
medical condition.  CMS does not recognize the distinction some hospital staff are trying 
to make in identifying EMS versus Hospital responsibility for a patient already in the 
facility. 
 
This applies to patients transferred to a receiving facility under EMTALA as well.  A 
hospital that delays the screening examination or stabilizing treatment of a patient who 
arrives via transfer from another facility by not allowing EMS to leave the patient could 
also be in violation of EMTALA. 
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Our office recognizes the enormous strain and crowding many hospital emergency 
departments face every day.  However, this practice is not a solution.  “Parking” patients 
in hospitals and refusing to release EMS equipment or personnel jeopardizes patient 
health and impacts the ability of the EMS personnel to provide emergency services to the 
rest of the community.   
 
The Atlanta Regional Office welcomes the opportunity to work with provider 
organizations to develop a legal and effective way to manage the larger issues raised by 
this practice. 
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