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Welcome, Call to Order, and Opening Remarks

Chair David Siegel, M.D., J.D., called the meeting to order on Thursday, November 2, and
welcomed the members of the TAG and the audience. (See Appendix A for the meeting agenda).
Dr. Siegel reiterated the group’s functions, as identified in the charter, and outlined the agenda
for the meeting. He added that CMS has recruited several graduate students to assist the
Framework Subcommittee with preparing their background documents. Thomas Gustafson,
Ph.D., deputy director of the Center for Medicare Management, welcomed the TAG members
and apologized on behalf of the agency for the problems some members had faced with travel
arrangements.

Action Item
The TAG requests that CMS update the TAG on the status of all of the TAG’s current
and pending recommendations at the next meeting.

Summary Reports of the Subcommittees

Julie Mathis Nelson, J.D., chair of the Action Subcommittee, and John Kusske, M.D., chair of
the On-Call Subcommittee, summarized the proceedings of their fall subcommittee meetings and
identified the topics they wished the TAG to address at this meeting (Appendices 1 and 2).
Charlotte Yeh, M.D., chair of the Framework Subcommittee, said graduate student Mary Bing
had graduated but still took the time to revise her paper, Liability. The revised document was
distributed to the TAG at the meeting for review.

Ambulance “Parking” of Emergency Patients

The TAG reviewed background information and a letter from member Dodjie Guioa describing a
potential violation of EMTALA regarding ambulance “parking,” i.e., the practice of refusing to
admit patients transported via ambulance on the basis of the notion that as long as the patient
remains on the ambulance stretcher, the hospital does not have an EMTALA obligation to that
patient (Appendix 3). The TAG discussed the history of the issue and the intent behind letters
written by CMS Regional Office VI to clarify the issue.

Recommendation

To clarify the intent of CMS regulations regarding obligations under EMTALA to receive
patients who arrive by ambulance, the TAG recommends that CMS/HHS promulgate the
letter written by TAG member and representative of CMS Region VI Dodjie Guioa with
the following changes:

e In the first paragraph, revise the sentence as follows: “The specific concern was
that hospital ED staff deliberately delay the transfer of individuals from the EMS
provider’s stretcher to an ED bed with the impression that the ED staff is relieved
of their EMTALA obligation by doing so. This practice constitutes a potential
violation of EMTALA.”
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e Delete the sentence, “When individuals arriving via EMS providers are required
to wait several hours with only EMS provider staff attending to them, then this
practice may be viewed as a violation of the EMTALA requirements.”

e Revise the last paragraph as follows: “It was not the intent of the guidance in the
Letters that there should be enforcement action against any hospital when the
delay in the immediate provision of an appropriate [medical screening
examination] and/or stabilizing treatment is due to circumstances beyond the
hospital’s control (e.g., the hospital does not have the capacity or capability at the
time of presentation).”

Emergency Waiver of EMTALA Obligations

The Action Subcommittee presented a draft document, “Application of EMTALA in a State of
Emergency,” describing a rationale and proposed recommendation for waiving hospitals’
EMTALA obligations in certain emergency conditions (Appendix 4). The proposed change
would require revising the statute. CMS staff indicated they do look at emergency situations
when investigating potential EMTALA violations, and the Office of the Inspector General (OIG)
takes such conditions under consideration when determining civil penalties. Ms. Nelson
indicated that formalizing the emergency waiver in the statute would allow hospitals to
determine what is in the best interest of patients during an emergency without fear of CMS or
OIG enforcement or private rights of action regarding potential EMTALA violations, particularly
in the case of localized or hospital-specific emergencies.

Recommendation

The TAG recommends that HHS pursue statutory and regulatory changes, as well as
changes to the Interpretive Guidelines, addressing waiving EMTALA obligations in an
emergency as declared by a Federal, State, county, or city government or by an individual
hospital (consistent with the Action Subcommittee’s document, “Application of
EMTALA in a State of Emergency”).

Duty to Provide or Arrange for Follow-Up Care

The Action Subcommittee presented a draft document, “Follow-Up Care,” describing a rationale
and proposed recommendation for clarifying that a provider’s EMTALA obligation ends once
the patient is stabilized (Appendix 5). The document also suggests actions providers may take to
aid patients in getting needed follow-up care. Members agreed that as long as the Medicare
Conditions of Participation addresses follow-up care, it is appropriate to clarify where the
EMTALA obligation ends.

Recommendations

The TAG recommends that HHS amend the Interpretive Guidelines with respect to
follow-up care to clarify that once a patient has been stabilized, the hospital and
physician have no further follow-up care obligation under EMTALA. The hospital must,
however, comply with applicable Medicare Conditions of Participation. The TAG
believes this interpretation is more consistent with the EMTALA statute and regulations,
which no longer apply once the patient is stabilized, and current CMS interpretation.
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The TAG recommends that HHS incorporate into the Interpretive Guidelines the
educational issues identified by the Action Subcommittee’s document, “Follow-Up
Care,” with the following changes:

e For bullet two, replace “For insured patients” with “For patients with a personal
physician.”
e For bullet 5, delete the parentheses but retain the text in the parentheses.

EMTALA Education Efforts

The Action Subcommittee presented a draft document, “EMTALA Education
Recommendations,” describing specific efforts CMS can undertake to better educate providers
and the public about EMTALA (Appendix 6). TAG members and members of the audience
(Katie Orrico of the American Association of Neurological Surgeons; Angela Foehl, deputy
director of the American Psychiatric Association; Diane Godfrey of Florida Hospital; Kathleen
McCann of the National Association of Psychiatric Health Systems; and Clifford Beyler of Hall,
Render, Killian, Heath & Lyman) offered suggestions.

Action Item

The Action Subcommittee will take into consideration the following changes and
suggestions made by the TAG as it revises its document, “EMTALA Education
Recommendations:”

More Comprehensive CMS Website
e Enhance access to an EMTALA-specific website.
e Link to the website of the OIG.
e Provide user-friendly descriptors for attached or linked documents.
e Investigate the use of e-mail, listserves, or other technology to update
facilities on EMTALA changes and clarifications.
e Improve the search mechanisms so that results are grouped by topic.

Standardized Regional Office/State Surveyor Education
e Assess the quality of the education process for new surveyors.
e Require surveyors to demonstrate competency following education.

Provider Education

e Investigate the use of e-mail, listserves, or other technology to update
providers with specific education.

e Include EMTALA training in the next statement of work for quality
improvement organizations (QIOs) as part of the QIOs’ technical
assistance to the hospital.

e Include the OIG in provider education efforts whenever possible.

¢ Organize the information on the CMS EMTALA website into a basic
tutorial format.

Patient Education
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e Delete the bullet “Health care destination options and appropriate level of
care rendered by each destination.”

e Consider the potential chilling effect of notifying patients that they may be
asked to provide documentation of citizenship.

e Clarify that patient education should be provided by CMS through its
website or other vehicles, not through hospitals.

Air Medical Service

Seth Myers of Air Evac Lifeteam said some hospitals refuse to accept transfers of patients from
other institutions unless the sending hospital agrees to use the receiving hospital’s air medical
services (Appendix 7; see Appendix 8 for additional, anonymous testimony). In a written
response to Mr. Myers’ request for clarification of CMS policy, Dr. Gustafson wrote:

A hospital may only refuse an appropriate transfer of an individual [protected under
EMTALA] with an unstabilized emergency medical condition if it does not have the
capability or capacity to treat the individual. Therefore, if a hospital refuses to accept an
appropriate transfer of an individual protected by EMTALA solely because the sending
hospital does not utilize the recipient hospital’s air transport services, the recipient
hospital may be in violation of EMTALA.

The members agreed that Dr. Gustafson’s clarification should be communicated more widely.
Maureen Mudron of the American Hospital Association suggested that CMS evaluate whether
the issue occurs with sufficient frequency to require widespread communication efforts.

Recommendation

The TAG recommends that HHS clarify that a hospital may not refuse to accept an
individual protected under EMTALA on the grounds that it (the receiving hospital) does
not approve the method of transfer arranged by the attending physician at the sending
hospital (e.g., a receiving hospital may not require the sending hospital to use an
ambulance transport designated by the receiving hospital). In addition, HHS should
improve its communication of such clarifications with its Regional Offices.

On-Call Physician as Specialized Capability

Dr. Kusske asked the TAG to reconsider its recommendation from the previous meeting that
CMS incorporate into the Interpretive Guidelines for 489.24(f), recipient hospital
responsibilities, that “the presence of a specialty physician on the call roster is not, by itself,
sufficient to be considered a specialized capability. At the time of the transfer, the receiving
hospital should also have available the necessary equipment, space, staff, etc., to accommodate
the patient transfer.”

The TAG was asked to consider how the recommendation would apply to the following
situation: Two hospitals in the same area have equivalent capacity and capability. One has a
specialist on call, the other has the same type of specialist on its staff but that specialist does not
wish to take call. Therefore, when a patient needs the services of a particular specialty, the
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specialist on call must accept that patient, while the specialist who does not wish to take call
avoids any EMTALA obligation.

Members agreed that better definitions are needed of what constitutes an adequate and
appropriate call list and what constitutes specialized capability. It was noted that in the past,
hospitals were obligated to establish a call roster that mirrored the services it provided during
normal business hours. Ms. Godfrey of Florida Hospital described a situation in which a hospital
with 11 urologists on staff did not have any urologists on call and so transferred emergency
patients out. She said CMS investigated the situation and determined that no EMTALA violation
occurred. Alan Steinberg of Horty, Springer, & Mattern suggested encouraging more hospitals to
report such potential abuses but added that physicians who feel overburdened will eventually
quit taking call. Dr. Kusske said the On-Call Subcommittee would discuss the issue further.

Notification of Potential Transfer

Dr. Kusske asked the TAG to discuss whether a hospital should alert another hospital to which it
transfers patients if the first hospital anticipates that it might need to transfer patients, e.g., when
the first hospital lacks coverage for a certain specialty on a given night. It was noted that
intensive care units sometimes alert each other of diversions and other such issues. Dr. Kusske
said the On-Call Subcommittee would discuss the issue further.

Telehealth

Bob Waters of the Center for Telehealth and E-Health Law said the current language of the
Interpretive Guidelines inappropriately limits the amount and format of information that can be
transmitted to an on-call physician and inappropriately limits the use of emergency telehealth
services (Appendix 9). Marilyn Dahl, Director of the Division of Acute Care Services, said the
language was never intended to preclude consultation with the on-call physician via electronic
methods.

Recommendation

The TAG recommends that HHS strike the language in the Interpretive Guidelines on
telehealth/telemedicine (489.24(j)(1)) and replace it with language that clarifies that the
treating physician ultimately determines whether the on-call physician should come to the
emergency department (ED) and that the treating physician may use a variety of methods
to communicate with the on-call physician. A potential violation occurs only if the
treating physician requests that the on-call physician come to the ED and the on-call
physician refuses.

Definition of Psychiatric Emergency Medical Conditions

Mark Pearlmutter, M.D., presented proposed revisions to the Interpretive Guidelines’ definition
of a psychiatric emergency medical condition that would include the term “gravely disabled,”
which is widely used in psychiatric circles to describe a patient who may be a danger to him- or
herself and who may die without emergency medical care provided within 48 hours.

Action Item

The Action Subcommittee will seek input from interested specialty societies on the
proposed language to further define what constitutes a psychiatric emergency medical
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condition. The Action Subcommittee will consider the input and present proposed
language to the TAG at the TAG’s spring 2007 meeting. The Action Subcommittee will
work with CMS staff to get input from outside organizations in a timely manner.

Qualified Medical Personnel for Screening Psychiatric Patients

Dr. Pearlmutter proposed revising the Interpretive Guidelines on qualified medical personnel for
screening psychiatric patients to recognize the fact that many hospitals rely on contractors to
screen such patients.

Recommendation

The TAG recommends that HHS insert the following sentence into the Interpretive
Guidelines (489.24(a)) in the paragraph defining qualified medical personnel to perform a
medical screening examination (MSE, before the last sentence of the paragraph beginning
“The MSE must be conducted by an individual(s) who is determined qualified...”): “For
the purpose of screening psychiatric patients, hospitals may utilize contracted agencies or
services to assist with the psychiatric MSE if they are properly credentialed in accordance
with the above.”

Time Frame for Screening Psychiatric Patients

Dr. Pearlmutter asked the TAG to consider whether the Interpretive Guidelines should impose a
time frame in which psychiatric patients should be screened, because such patients may wait in
the ED a very long time (up to 12 hours) for screening. The TAG agreed that the current time
frame that applies to obtaining a consultation with an on-call physician also applies to
consultants who provide psychiatric screening. Therefore, the TAG agreed that CMS need not
define time frames for psychiatric screening and that hospitals should determine their own
policies on the matter.

Screening in Psychiatric Emergency Departments

Dr. Pearlmutter noted that the TAG received testimony alleging that patients who are sent to a
psychiatric ED may not receive the same MSE as patients who are seen in the conventional ED.
The TAG agreed that hospitals are responsible for ensuring that qualified medical personnel
perform screening consistent with EMTALA obligations.

EMTALA Enforcement Efforts

The TAG discussed concerns about the consistency of the interpretation of EMTALA regulations
and enforcement efforts across the country. The process does not distinguish minor technical
violations from more substantial ones in terms of investigating or assessing penalties, and there

is no effective process for hospitals to respond to deficiencies cited by CMS. Mr. Beyler of Hall,
Render, et al. suggested that before investigating a complaint, CMS should quickly determine
whether the alleged violation falls under EMTALA or the Medicare Conditions of Participation.

Action Item
The TAG requests that CMS staff gather the following information from each Regional
Office and present the results to the TAG at its next meeting:

e Total number of EMTALA complaints received, classified by allegation type
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Whether the complaint triggered an investigation

Whether investigation resulted in termination from the Medicare program

What type of remediation was required

How long it took to bring the hospital into compliance when either termination or
remediation was required

In addition, CMS staff should identify which enforcement actions are governed by
statutory authority and which are governed by regulatory authority.

Barbara Marone of the American College of Emergency Physicians supported the TAG’s
suggestion that QIOs be involved in the complaint process earlier but raised concerns that some
QIOs are confused about the difference between EMTALA violations and medical malpractice
complaints. Mr. Guioa said his region has pilot-tested a new tool for training physician reviewers
in assessing EMTALA complaints.

Action Item

The TAG requests that CMS staff present an overview of the process of QIO physician
review of EMTALA complaints at the spring 2007 EMTALA TAG meeting. The current
tool for training physician reviewers that is posted on the CMS website and the new tool
that is being pilot-tested should be provided with the presentation for the TAG’s
consideration. The CMS staff may wish to get input from the American Health Quality
Association to inform its presentation.

Institute of Medicine Report: The Future of Emergency Care in the United States Health
System

Brian Robinson presented his summary of issues raised in the Institute of Medicine’s (IOM’s)
report on emergency care that may relate to EMTALA (To download the report brief, go to
http://www.iom.edu/CMS/3809/16107/35007/35014.aspx). Many issues raised in the report are
beyond the scope of EMTALA but should be addressed in the Framework Subcommittee’s
papers.

Action Item

Dr. Siegel and Warren Jones, M.D., agreed to work with the American Medical
Association to coordinate a review of the IOM report by various medical specialty
societies to determine the physician-related EMTALA issues identified in the report.

Regional, Shared, or Community Call

Ms. Orrico of the American Association of Neurological Surgeons said the IOM report suggests
that EMTALA be reviewed to ensure it does not pose barriers to regional call-sharing
arrangements. The TAG members identified successful and unsuccessful shared-call
arrangements in California and Florida.

Framework Subcommittee Papers

Dr. Yeh noted that Ms. Bing and Won Ki Chae, the graduate students who drafted the reports on
liability and reimbursement, both graduated. However, CMS staff and Dr. Siegel identified a
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group of master’s-degree candidates in the Johns Hopkins University School of Public Health
who have volunteered to assist with completing the papers:

Carrie Williams Bullock
Carly Cammarata

Cara Demmerle

Edward Garcia

Shannon Mills

e Maik Schutze

Dr. Yeh presented a revised version of Liability produced by Ms. Bing for this meeting and
asked for supporting research for some specific issues in the report. She emphasized the need for
more data for all the reports. The Framework Subcommittee plans to have drafts for all four
papers, Reimbursement, Liability, Capacity, and Disparities in Care, ready for review by the
TAG in the spring and final approval at the fall 2007 meeting. Dr. Yeh asked members of the
public who represent specialty societies or other organizations to provide their contact
information if they have data that may be useful for the papers.

Liability

The TAG reviewed the draft document. Dr. Yeh said she is particularly interested in providing a
state-by-state analysis of disincentives to taking call, specifically looking at states where insurers
offer reduced liability insurance premiums for physicians who do not take call.

Capacity
For the paper’s discussion of workforce capacity, the TAG asked that the writer take into

consideration Joint Commission on Accreditation of Healthcare Organizations (JCAHO)
requirements that force hospitals to tighten their criteria for recredentialing physicians, making
fewer physicians eligible for ED call. Mr. Robinson cited the example of a surgeon who had
specialized in breast cancer surgery for 5 years and thus was no longer considered eligible to take
ED call as a general surgeon. The TAG members suggested that the writers seek input from
specialty societies who have evaluated workforce capacity issues. Writers should also look into
the Florida model of community call and efforts to encourage telehealth to determine whether
they should be mentioned as approaches to address workforce capacity concerns.

“Best Meets the Needs” Language

Dr. Kusske presented proposed language to replace the current requirement that hospitals
maintain a list of on-call physicians that “best meets the needs of the hospital’s patients who are
receiving services....” The TAG felt the phrase “best meets the needs” should be retained but
better defined. The TAG has already recommended that the language be moved from the
EMTALA regulations into the Medicare Conditions of Participation.

Action Item

Dr. Kusske will summarize the On-Call Subcommittee’s rationale for revising the “best
meets the needs” language and its suggestions for revisions to the Interpretive Guidelines
that clarify hospitals’ obligations to maintain an on-call list. The summary will be posted
by CMS for public comment. TAG members who wish to solicit comments from
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particular specialty societies or organizations should provide specific contact information
to Dr. Siegel and CMS staff.

Duty to Accept Transfers

Ms. Nelson presented for comment the Action Subcommittee’s draft document “Duties of
Hospitals with Specialized Capabilities to Accept Patient Transfers” that outlines the
responsibilities of both transferring and receiving hospitals in cases of a transfer under EMTALA
regulations (Appendix 10). The TAG members generally supported the concepts presented in the
draft and gave specific suggestions to assist the subcommittee in further revision. Among other
changes, the TAG agreed to drop the duties for transferring hospitals that would have required
them to 1) take a patient back (upon request of the receiving hospital) after the receiving hospital
determines the patient no longer needs a higher level of medical care and 2) pay for transfers if
the cost was not reimbursed by any other entity.

Action Items

The Action Subcommittee will revise the document “Duties of Hospitals with Specialized
Capabilities to Accept Patient Transfers,” taking into account the suggestions of the
TAG, and present a revised version at the spring 2007 EMTALA TAG meeting.

The TAG requests that CMS clarify whether hospitals are never, in fact, obligated to
accept the transfer of an inpatient, even if that patient was stabilized under EMTALA but
now needs a higher level of care. The Action Subcommittee will evaluate how the
Medicare Conditions of Participation apply in such cases, recognizing that the TAG does
not wish to expand EMTALA to include inpatient transfers.

Issues for Future Discussion

At the spring 2007 meeting, the TAG will review the language in the Interpretive Guidelines on
pages 24 and 25 that discusses whether the on-call physician responds in person and the role of
telemedicine.

Written Testimony
The TAG reviewed written testimony from Catholic Health Initiative (Appendix 11); Horty,
Springer, & Mattern (Appendix 12); and the Florida Hospital Association (Appendix 13).

Plan of Action

The TAG’s charter expires October 1, 2007. At the spring 2007 meeting, the TAG will finalize
its recommendations and the Framework Subcommittee’s papers and begin developing its final
report to the Secretary. All of the documents will be finalized at the TAG’s last meeting in fall
2007. It is anticipated that the next TAG meeting will be scheduled for March or April of 2007.

Administrative Items
The TAG thanked the CMS staff for sending the agenda to the members electronically.

Action ltems
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The TAG members particularly appreciate having an electronic version in addition to a
print version of the agenda and request that the agenda be provided as far in advance of
the meeting as possible.

The TAG members request that CMS staff determine the feasibility of starting meetings
at 8 A.M.

Adjournment

Dr. Siegel adjourned the meeting at 3:45 P.M. on Tuesday, November 3, 2006. Collected
recommendations and approved motions of the TAG are listed in Appendix B.
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APPENDICES

Appendix A: Meeting Agenda
Appendix B: Recommendations and Action Items from the November 2-3, 2006,

meeting

The following documents were presented at the EMTALA TAG meeting on November 2—
3, 2006, and are appended here for the record:

Appendix 1:
Appendix 2:
Appendix 3:
Appendix 4:
Appendix 5:
Appendix 6:
Appendix 7:
Appendix 8:
Appendix 9:
Appendix 10:

Appendix 11:
Appendix 12:
Appendix 13:

Minutes of the On-Call Subcommittee

Minutes of the Action Subcommittee

Correspondence about ambulance “parking”

Application of EMTALA in a State of Emergency

Follow-Up Care

EMTALA Education Recommendations

Statement of Air Evac Lifeteam

Anonymous Testimony on Requirements for Air Medical Services
Testimony on Behalf of the Center for Telehealth and E-Health Law
Duties of Hospitals with Specialized Capabilities to Accept Patient
Transfers

Testimony from the Catholic Health Initiative

Testimony from Horty, Springer, & Mattern

Testimony from the Florida Hospital Association
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APPENDIX A

Fifth EMTALA TAG Meeting
November 2 - 3, 2006
HHS Headquarters
705A Hubert H. Humphrey Building
200 Independence Avenue, SW
Washington, DC 20001

Day 1 Thursday, November 2, 2006
9-9:15 Welcome, call to order, and opening

remarks

9:15-9:45 Summary Reports of On-Call and Action
Subcommittees [TABS 7 and 8]

9:45-10:30 Discussion and Action on On-Call and Action Subcommittee
recommendations, rotating between subcommittees

10:30 - 10:45 Break

10:45-12:00 Continued Discussion and Action on On-Call and Action
Subcommittee Recommendations, rotating between subcommittees

12:00 - 1:00 Lunch

1:00 - 1:40 Report of Framework Subcommittee/TAG Questions and
Discussion of Framework Issues [TAB 9]

1:40-2:30 Discussion of Enforcement Issues [TAB 10]

2:30 - 2:45 Break

2:45 - 3:45 Continued Discussion and Action on On-Call and Action
Subcommittee Recommendations, rotating between subcommittees

3:45-4:30 Scheduled Public Testimony by Registered Speakers [TAB 5]

4:30 -5:00 Public comment (unscheduled, time permitting).

5:00 Adjourn
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Day 2
9-9:45

9:45-10:30

10:30 - 10:45

10:45-12:00

12:00 - 1:00

1:00 - 2:45

2:45-3:00

3:00-4:30

4:30 -5:00

5:00

Friday, November 3, 2006

Continuation of Scheduled Public Testimony by Registered
Speakers (if necessary)

Discussion and Action on On-Call and Action Subcommittee
recommendations, rotating between subcommittees.

Break

Continued Discussion and Action on On-Call and Action
Subcommittee Recommendations, rotating between subcommittees

Lunch

Continued Discussion and Action on On-Call and Action
Subcommittee Recommendations, rotating between subcommittees

Break

Continued Discussion and Action on On-Call and Action
Subcommittee Recommendations, rotating between subcommittees

Public comment (unscheduled, time permitting)

Adjourn
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APPENDIX B

EMERGENCY MEDICAL TREATMENT AND LABOR ACT (EMTALA)
TECHNICAL ADVISORY GROUP (TAG)
Recommendations and Action Items
November 2-3, 2006

Recommendations to CMS

Ambulance “Parking’ of Emergency Patients

To clarify the intent of CMS regulations regarding obligations under EMTALA to receive
patients who arrive by ambulance, the TAG recommends that CMS/HHS promulgate the
letter written by TAG member and representative of CMS Region VI Dodjie Guioa with
the following changes:

e In the first paragraph, revise the sentence as follows: “The specific concern was
that hospital ED staff deliberately delay the transfer of individuals from the EMS
provider’s stretcher to an ED bed with the impression that the ED staff is relieved
of their EMTALA obligation by doing so. This practice constitutes a potential
violation of EMTALA.”

e Delete the sentence, “When individuals arriving via EMS providers are required
to wait several hours with only EMS provider staff attending to them, then this
practice may be viewed as a violation of the EMTALA requirements.”

e Reuvise the last paragraph as follows: “It was not the intent of the guidance in the
Letters that there should be enforcement action against any hospital when the
delay in the immediate provision of an appropriate [medical screening
examination] and/or stabilizing treatment is due to circumstances beyond the
hospital’s control (e.g., the hospital does not have the capacity or capability at the
time of presentation).”

Emergency Waiver of EMTALA Obligations

The TAG recommends that HHS pursue statutory and regulatory changes, as well as
changes to the Interpretive Guidelines, addressing waiving EMTALA obligations in an
emergency as declared by a Federal, State, county, or city government or by an individual
hospital (consistent with the Action Subcommittee’s document, “Application of
EMTALA in a State of Emergency”).

Duty to Provide or Arrange for Follow-Up Care

The TAG recommends that HHS amend the Interpretive Guidelines with respect to
follow-up care to clarify that once a patient has been stabilized, the hospital and
physician have no further follow-up care obligation under EMTALA. The hospital must,
however, comply with applicable Medicare Conditions of Participation. The TAG
believes this interpretation is more consistent with the EMTALA statute and regulations,
which no longer apply once the patient is stabilized, and current CMS interpretation.
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The TAG recommends that HHS incorporate into the Interpretive Guidelines the
educational issues identified by the Action Subcommittee’s document, “Follow-Up
Care,” with the following changes:

e For bullet two, replace “For insured patients “ with “For patients with a personal
physician.”
e For bullet 5, delete the parentheses but retain the text in the parentheses.

Air Medical Service

The TAG recommends that HHS clarify that a hospital may not refuse to accept an
individual protected under EMTALA on the grounds that it (the receiving hospital) does
not approve the method of transfer arranged by the attending physician at the sending
hospital (e.g., a receiving hospital may not require the sending hospital to use an
ambulance transport designated by the receiving hospital). In addition, HHS should
improve its communication of such clarifications with its Regional Offices.

Telehealth

The TAG recommends that HHS strike the language in the Interpretive Guidelines on
telehealth/telemedicine (489.24(j)(1)) and replace it with language that clarifies that the
treating physician ultimately determines whether the on-call physician should come to the
emergency department and that the treating physician may use a variety of methods to
communicate with the on-call physician. A potential violation occurs only if the treating
physician requests that the on-call physician come to the emergency department and the
on-call physician refuses.

Qualified Medical Personnel for Screening Psychiatric Patients

The TAG recommends that HHS insert the following sentence into the Interpretive
Guidelines (489.24(a)) in the paragraph defining qualified medical personnel to perform a
medical screening examination (MSE, before the last sentence of the paragraph beginning
“The MSE must be conducted by an individual(s) who is determined qualified...”): “For
the purpose of screening psychiatric patients, hospitals may utilize contracted agencies or
services to assist with the psychiatric MSE if they are properly credentialed in accordance
with the above.”

Action Items

TAG Recommendations
The TAG requests that CMS update the TAG on the status of all of the TAG’s current
and pending recommendations at the next meeting.

EMTALA Education Efforts

The Action Subcommittee will take into consideration the following changes and
suggestions made by the TAG as it revises its document, “EMTALA Education
Recommendations:”
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More Comprehensive CMS Website
e Enhance access to an EMTALA-specific website.
e Link to the website of the Office of the Inspector General.
e Provide user-friendly descriptors for attached or linked documents.
e Investigate the use of e-mail, listserves, or other technology to update
facilities on EMTALA changes and clarifications.
e Improve the search mechanisms so that results are grouped by topic.

Standardized Regional Office/State Surveyor Education
e Assess the quality of the education process for new surveyors.
e Require surveyors to demonstrate competency following education.

Provider Education

e Investigate the use of e-mail, listserves, or other technology to update
providers with specific education.

e Include EMTALA training in the next statement of work for quality
improvement organizations (QIOs) as part of the QIOs’ technical
assistance to the hospital.

¢ Include the Office of the Inspector General in provider education efforts
whenever possible.

e Organize the information on the CMS EMTALA website into a basic
tutorial format.

Patient Education

e Delete the bullet “Health care destination options and appropriate level of care
rendered by each destination.”

e Consider the potential chilling effect of notifying patients that they may be asked
to provide documentation of citizenship.

e Clarify that patient education should be provided by CMS through its website or
other vehicles, not through hospitals.

Definition of Psychiatric Emergency Medical Conditions

The Action Subcommittee will seek input from interested specialty societies on the
proposed language to further define what constitutes a psychiatric emergency medical
condition. The Action Subcommittee will consider the input and present proposed
language to the TAG at the TAG’s spring 2007 meeting. The Action Subcommittee will
work with CMS staff to get input from outside organizations in a timely manner.

EMTALA Enforcement Efforts
The TAG requests that CMS staff gather the following information from each Regional
Office and present the results to the TAG at its next meeting:

e Total number of EMTALA complaints received, classified by allegation type
e Whether the complaint triggered an investigation
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e Whether investigation resulted in termination from the Medicare program

e What type of remediation was required

e How long it took to bring the hospital into compliance when either termination or
remediation was required

In addition, CMS staff should identify which enforcement actions are governed by
statutory authority and which are governed by regulatory authority.

The TAG requests that CMS staff present an overview of the process of QIO physician
review of EMTALA complaints at the spring 2007 EMTALA TAG meeting. The current
tool for training physician reviewers that is posted on the CMS website and the new tool
that is being pilot-tested should be provided with the presentation for the TAG’s
consideration. The CMS staff may wish to get input from the American Health Quality
Association to inform its presentation.

Institute of Medicine Report: The Future of Emergency Care in the United States Health
System

Dr. Siegel and Warren Jones, M.D., agreed to work with the American Medical
Association to coordinate a review of the Institute of Medicine report by various medical
specialty societies to determine the physician-related EMTALA issues identified in the
report.

“Best Meets the Needs”” Language

Dr. Kusske will summarize the On-Call Subcommittee’s rationale for revising the “best
meets the needs” language and its suggestions for revisions to the Interpretive Guidelines
that clarify hospitals’ obligations to maintain an on-call list. The summary will be posted
by CMS for public comment. TAG members who wish to solicit comments from
particular specialty societies or organizations should provide specific contact information
to Dr. Siegel and CMS staff.

Duty to Accept Transfers

The Action Subcommittee will revise the document “Duties of Hospitals with Specialized
Capabilities to Accept Patient Transfers,” taking into account the suggestions of the
TAG, and present a revised version at the spring 2007 EMTALA TAG meeting.

The TAG requests that CMS clarify whether hospitals are never, in fact, obligated to
accept the transfer of an inpatient, even if that patient was stabilized under EMTALA but
now needs a higher level of care. The Action Subcommittee will evaluate how the
Medicare Conditions of Participation apply in such cases, recognizing that the TAG does
not wish to expand EMTALA to include inpatient transfers.

Administrative Items

The TAG members particularly appreciate having an electronic version in addition to a
print version of the agenda and request that the agenda be provided as far in advance of
the meeting as possible.
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The TAG members request that CMS staff determine the feasibility of starting meetings
at 8 A.M.
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ON-CALL SUBCOMMITTEE REPORT
(Emergency Medical Treatment and Labor Act [EMTALA]
Technical Advisory Group [TAG])
Teleconference: September 26, 2006

Introduction

John A. Kusske, M.D., chair of the subcommittee, welcomed one member of the subcommittee
and CMS representatives to the teleconference. Because the subcommittee did not have a
guorum, it was agreed that the subcommittee members on the teleconference would frame the
issues they would like discussed by the TAG at its November 2006 meeting. The agenda for the
teleconference is provided in Appendix A. Dr. Kusske also provided an agenda with additional
comments and information (Item 1).

Old Business

On-Call Physician as “Specialized Capability,” Tag A411 §489.24(f) and Interpretive
Guidelines 8§489.24(e)

Julie Mathis Nelson, J.D., chair of the Action Subcommittee, asked the On-Call Subcommittee to
reconsider the following recommendation made by the TAG to CMS at the May 2006 meeting:

The presence of a specialty physician on the call roster is not, by itself, sufficient to be
considered a specialized capability. At the time of the transfer, the receiving hospital
should also have available the necessary equipment, space, staff, etc., to accommodate
the patient transfer.

Ms. Nelson noted that when two hospitals have equivalent facilities, staff, and capacity, the
hospital with the relevant specialist physician on call is obligated to accept a transfer. She
believes the recommendation allows hospitals that want to avoid accepting transfers under
EMTALA to do so by not having specialists on call. Physicians who do take call feel they are
being forced to take on the additional burden of accepting patients from outside the community
whose local physicians do not want to take call, Ms. Nelson said.

Action Item
The On-Call Subcommittee requests that the TAG reconsider the wording of the
recommendation to CMS.

Call Sharing/Community Call

The subcommittee enthusiastically supports call sharing as a potential mechanism to enable more
specialists to take call and to facilitate better use of scarce resources. The subcommittee
identified issues related to call sharing that should be considered by the TAG and addressed in
the Interpretive Guidelines:

e CMS should clarify that it does not require shared call arrangements to involve
simultaneous call at multiple hospitals.
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e Can ashared call arrangement be used to reduce a hospital’s obligation to ensure backup
coverage?

e When a shared call arrangement is in place, who should be responsible for performing the
medical screening examination—emergency medical services personnel or the
transferring hospital?

e Should regional CMS offices be consulted about shared call arrangements?

e What are the required elements of a formal shared call agreement?

e CMS should clarify those situations in which transfer of a patient whose condition is not
stabilized is not considered a violation of EMTALA because a shared call arrangement is
in place.

Dr. Kusske reiterated the American Medical Association’s (AMA’s) testimony at the May 2006
meeting that CMS should ensure anti-trust immunity and protection to those coordinating and
providing shared call coverage (Item 2).

Action Item
The On-Call Subcommittee requests that the TAG further consider the issues to be
addressed to encourage use of shared call arrangements.

Continuous Call
Dr. Kusske reported that about one third of neurosurgeons say they are forced to take continuous
call.

Action Item
The On-Call Subcommittee requests that the TAG revisit the question of whether CMS
should explicitly prohibit involuntary continuous call.

New Business

Availability of On-Call Physicians, Tag A404 8§489.24(j)(1)

The subcommittee proposes revising the Interpretive Guidelines to remove the controversial
phrase, “best meets the needs of the hospital’s patients,” while maintaining accountability among
hospitals. The following language would replace the sentence at 8489.24(j)(1):

Each hospital must maintain an on-call list of physicians on its medical staff who are
available to examine and stabilize the hospital’s patients who are receiving services
required under this section in accordance with the resources available to the hospital,
including the availability of on-call physicians.

The subcommittee believes the consequences for failing to have sufficient on-call coverage
should include regulatory discipline and/or civil monetary penalties but not civil liability. Dr.
Kusske noted that the TAG has received a great deal of testimony about the ambiguity of the
phrase “best meets the needs of the hospital’s patients.”

Action Item
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The On-Call Subcommittee requests that the TAG consider the proposed revision of the
Interpretive Guidelines.

Telemedicine, Tag A404 8489.24(j)(1)

The subcommittee supports allowing on-call mental health professionals to evaluate patients
with psychiatric disorders using telemedicine wherever such technology is available. The
subcommittee believes CMS should fully reimburse providers for such care. Dr. Kusske
provided a resource document and a position statement from the American Psychiatric
Association supporting telemedicine (Items 3 and 4).

Action Item
The On-Call Subcommittee requests that the TAG consider expanded use of telemedicine
by mental health professionals, as well as appropriate CMS reimbursement.

Referring Emergency Patients to the Physician’s Office, Tag A404 §489.24(j)(1)

The Interpretive Guidelines state that it is “generally not acceptable” for a physician on call to
have emergency cases referred to his or her office for examination. The subcommittee believes
there are situations in which a patient in the emergency department is considered by the treating
physician to be stable enough to travel to the specialist physician’s office for treatment. Revising
the Interpretive Guidelines to allow such referrals may encourage more specialists to take call.

Action Item
The On-Call Subcommittee requests that the TAG consider revising the Interpretive
Guidelines to support referral of patients to a physician’s office when appropriate.

Medical Liability Protection

The subcommittee supports the concept of Federal protections for physicians who provide
emergency care because such protections may encourage more physicians to take call. It was
noted that most State laws do not offer protection to physicians who are already legally bound to
deliver care to the patient. Also, Good Samaritan statutes generally do not cover those who
accept compensation for delivering emergency care. The subcommittee believes that physicians
or hospitals delivering care under EMTALA obligations should be protected from civil liability
suits unless they act with gross negligence. Dr. Kusske referred to the AMA’s testimony at the
May 2006 meeting supporting protection for physicians similar to the Good Samaritan laws
(Item 2).

Action Item
The On-Call Subcommittee requests that the TAG consider Federal liability protection
for physicians and hospitals acting under EMTALA requirements.

Specialized Capabilities

The subcommittee believes EMTALA regulations regarding hospitals with specialized
capabilities are creating an untenable situation. Dr. Kusske was informed of a hospital in Idaho
that is facing CMS sanctions because it refused to accept transfers from hospitals well beyond its
catchment area with which it had no relationship (Items 5 and 6). It was noted that, from the
legal perspective, no geographic boundaries are applicable to the specialized capabilities
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requirement. Furthermore, regional offices are not obligated to consider the fairness and
appropriate of a transfer from the perspective of the receiving hospital, nor are transferring
hospitals required to notify the receiving hospital of a potential transfer.

Action Item
The subcommittee requests the TAG discuss:

e whether the TAG should recommend geographic limitations to the specialized
capability requirement;

e whether transferring hospitals should alert receiving hospitals of potential
transfers (for a patient who may need specialty care) or of the lack of specialty
coverage at the transferring hospital (in case patients come to the transferring
hospital in need of that specialty coverage);

e whether notification should be part of the specialized capabilities requirement;

e whether other, less punitive mechanisms can be used to enforce EMTALA
regulations and prevent potential violations; and

e whether CMS should provide more written guidance on the specialized
capabilities requirement.

Ms. Nelson presented the Action Subcommittee’s document outlining the duties of transferring
and receiving hospitals (Item 7). Although the statute states that EMTALA obligations end when
a patient is admitted to the hospital, Dr. Kusske said the American College of Emergency
Physicians believes that if a patient cannot receive appropriate treatment in the hospital to which
he or she is admitted, a hospital with higher treatment capability should accept that patient. It
was noted that inpatient transfers are beyond the scope of EMTALA.

Dr. Aristeiguieta said that when a hospital admits a patient as a temporary mechanism for the
benefit of the patient (and to enable the flow of patients through the emergency department)
while seeking to transfer the patient, the hospital should not be penalized.

Action Item
The On-Call Subcommittee will discuss at a later meeting situations in which it would be
appropriate to apply EMTALA regulations to inpatients.

Dr. Nelson indicated that some hospitals are refusing to accept EMTALA transfers on the basis
that 1) the hospital does not have the appropriate specialist on call at the time of the transfer,
although the specialist will, in fact, be on call within an appropriate treatment window for the
patient; 2) the specialist will not be available on call to provide continued care or monitor the
patient; or 3) the hospital will not have other specialists on call who may be needed at some point
to assist in the patient’s care.

Action Item

Members of the On-Call Subcommittee will provide input at the next TAG meeting on
the Action Subcommittee’s proposed guidelines on the duties of hospitals with
specialized capabilities to accept patient transfers under EMTALA.
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Limits of EMTALA

Dr. Kusske said the American College of Emergency Physicians would like to CMS to clarify
that follow-up care by the on-call physician following treatment in the emergency department is
not governed by EMTALA. He added that the AMA believes that CMS language is ambiguous
regarding when a hospital’s EMTALA obligation is complete (see Item 2). Ms. Nelson noted that
the Action Subcommittee will make a recommendation to TAG on this topic.

Action Item
The subcommittee requests the TAG consider whether CMS guidance should clearly
state that once a patient is stabilized, EMTALA no longer applies.

Emergency EMTALA Waiver

Dr. Aristeiguieta raised the need for a mechanism that exempts hospitals from EMTALA
regulations during disasters. The current waiver only applies to a Federal disaster declaration,
and only lasts 72 hours.

Action Item
The On-Call Subcommittee requests the TAG discuss the need to expand waivers of
EMTALA requirements during emergencies.

Adjournment
The teleconference was adjourned at 2:30 p.m. The collected action items of the subcommittee
are listed in Appendix B.

Note: Interpretive guidelines and regulations noted above are from the State Operations Manual,
Appendix V — Interpretive Guidelines — Responsibilities of Medicare Participating Hospitals in
Emergency Cases (Rev. 1, 05-21-04) available at
http://www.cms.hhs.gov/manuals/107_som/som107ap_v_emerg.pdf
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APPENDIX A
Agenda
On-Call Subcommittee of the EMTALA TAG
September 26, 2006

1) Introductions

2) Old Business

1. Tag A411 8489.24(f) and Interpretive Guidelines 8489.24(e). On-call
specialists considered as a “Specialized Capability.” Request by Julie
Nelson of the Action Subcommittee to reconsider some aspects of the
recent recommendation by the TAG that the presence of a specialty
physician on the call roster is not, by itself, sufficient to be considered a
specialized capability. At the time of transfer, the receiving hospital
should also have available the necessary equipment, space, staff, etc., to
accommodate patient transfer. There is further discussion of the
Specialized Capabilities problems later in the agenda.

2. Call Sharing. The On-Call Subcommittee recommends to the TAG that
it alert CMS to the urgent need to provide additional guidance for call
sharing. The On-Call Subcommittee recommends that guidelines should
be inserted into the Interpretive Guidelines which explicitly allow for
call-sharing and/or other regional coverage arrangements. Guidelines
should explicitly allow for call sharing and/or other regional coverage
arrangements.

3. Continuous Call. The On-Call Subcommittee recommends that the
TAG considering recommending to CMS an affirmative resolution
prohibiting forced, continuous call over extended periods of time.

3) New Business

1. Tag A404 8489.24(j) (1) Availability of On-Call Physicians. “Each
hospital must maintain an on-call list of physicians on its medical staff in
a manner that best meets the needs of the hospital’s patients who are
receiving services required under this section in accordance with the
resources available to the hospital, including the availability of on-call
physicians.”

2. The On-Call Subcommittee proposes that the language “best meets the
needs” be eliminated and further proposes that another approach be
established which still holds hospitals accountable for providing a
complement of on-call specialty physician services within its capabilities
and resources. This should be done so that there are only regulatory
consequences or civil monetary penalties applicable, but not including
civil liability.
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3. Tag A404 Interpretive Guidelines 8489.24(j)(1) Telemedicine.
Requests have been made for the utilization of telemedicine techniques
for evaluating patients with psychiatric disorders by on-call mental health
professionals. The on-call subcommittee recommends to the TAG that
these techniques, where available, be permitted for evaluating patients
with mental health disorders. Further we recommend that these services
be fully reimbursed by CMS.

4. Tag A404 Interpretive Guidelines §489.24(j)(1) “When a physician is
on call for the hospital and seeing patients with scheduled appointments
in his private office, it is generally not acceptable to refer emergency
cases to his or her office for examination and treatment of the EMC.”
The on-call subcommittee recommends to the TAG that CMS should not
require that on-call physicians come to the ED to treat all patients with
EMCs. In many instances the patient’s EMC can be stabilized and the
patient moved to the office for definitive treatment, which conforms to
the statutory language of the law. Requiring physicians to come to the
ED in all instances simply makes them less willing to provide on-call
services to the hospital ED.

5. Medical Liability Protection. The On-Call Subcommittee believes the
TAG should explore means of encouraging physicians to take call in
order to alleviate the present on-call crisis. To that end the On-Call
Subcommittee recommends to the TAG that providing on-call physicians
with federal liability protections similar to the Good Samaritan laws
available to others who respond to emergencies under other
circumstances would incentivize physicians to take call. These laws
typically shield from civil liability a person who provides emergency
assistance. Issues to consider in the recommendation:

1) Under most state laws a physician will not be protected if it is
determined that the physician was already legally bound to
deliver the care in question.

2) Also the Good Samaritan statutes typically bar from
qualification under the statute persons who accept compensation
for the emergency care delivered.

3) Under these protections any physician or hospital that provides
emergency services pursuant to obligations imposed by state of
federal EMTALA requirements would not be liable for civil
damages unless they acted with gross negligence.

6. Further Discussion of the issue of Specialized Capabilities. Many
physicians, and hospitals, do not understand the way in which the
enforcement of EMTALA has expanded the specialized capabilities
requirement. The way in which the specialized capabilities provision is
being enforced appears to set hospitals against hospitals as well as
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physicians against physicians and physicians against hospitals. The On-
Call Subcommittee submits that there must be a better way to make this
work.

1) Are there no geographic limits within the specialized
capabilities requirement? Should the On-Call Subcommittee,
along with the Action Committee recommend that some be
established?

2) For the purposes of planning and practice management should
hospitals alert potential receiving hospitals in advance if they
will need to transfer patients?

3) For purposes of planning and practice management, shouldn’t
hospitals be expected to alert potential receiving hospitals in
advance if they do not have particular specialty coverage
available? Should the On-Call Subcommittee along with the
Action Subcommittee recommend to the TAG that the
notification process should be a part of the specialized
capabilities requirement?

4) All the solutions to this problem are punishment based. The
requirement to “report the other hospital” which does not
address preventing concerns from turning into EMTALA
problems. Should the CMS establish other mechanisms
which are less punitive in attempts to enforce the regulations?

5) Except for some short provisions concerning specialized
capabilities in the EMTALA CMS Guidelines, there are no
CMS written rules on specialized capabilities. Should the On-
Call Subcommittee recommend to the TAG that CMS provide
reasonable advance guidance?

6) According to written communication describing the manner in
which ROs typically enforce the specialized capabilities
provision the legal answers are:

a. There are no geographic limits to the provisions

b. ROs have no obligation to consider the “fairness and
appropriateness” from the perspective of the receiving
hospital and physician

c. There is no absolute requirement of advance
notification of possible patient transfers coming.

7. 42 CFR 8489.24(b) defines stabilized to mean “that no material

deterioration
of the condition is likely, with reasonable medical probability, to result
from, or occur during, the transfer of an individual from a facility, or
with respect to an “emergency medical condition” as defined in this
section under paragraph (1) of that definition, that a woman has delivered
the child and the placenta.”

1) The question arises as to whether this language is ambiguous with

regard to follow up care and additional unrelated treatment.
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2) Should the On-Call Subcommittee recommend to the TAG that a
specific statement should be added to the Interpretive Guidelines
asserting that once a patient is stabilized for discharge, EMTALA
no longer applies?
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APPENDIX B

Emergency Medical Treatment And Labor Act (EMTALA)
Technical Advisory Group (TAG)
On-Call Subcommittee
Teleconference: September 26, 2006

Action Items
On-Call Physician as “Specialized Capability”

The On-Call Subcommittee requests that the TAG reconsider the wording of the
following recommendation to CMS:

The presence of a specialty physician on the call roster is not, by itself, sufficient
to be considered a specialized capability. At the time of the transfer, the receiving
hospital should also have available the necessary equipment, space, staff, etc., to

accommodate the patient transfer.

Continuous Call
The On-Call Subcommittee requests that the TAG revisit the question of whether CMS
should explicitly prohibit involuntary continuous call.

Availability of On-Call Physicians

The On-Call Subcommittee requests that the TAG consider the proposed revision of the
Interpretive Guidelines. The following language would replace the sentence at
8489.24(j)(1):

Each hospital must maintain an on-call list of physicians on its medical staff who
are available to examine and stabilize the hospital’s patients who are receiving
services required under this section in accordance with the resources available to
the hospital, including the availability of on-call physicians.

Telemedicine
The On-Call Subcommittee requests that the TAG consider expanded use of telemedicine
by mental health professionals, as well as appropriate CMS reimbursement.

Referring Emergency Patients to the Physician’s Office
The On-Call Subcommittee requests that the TAG consider revising the Interpretive
Guidelines to support referral of patients to a physician’s office when appropriate.

Medical Liability Protection
The On-Call Subcommittee requests that the TAG consider Federal liability protection
for physicians and hospitals acting under EMTALA requirements.
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Specialized Capabilities
The On-Call Subcommittee requests the TAG discuss:

e whether the TAG should recommend geographic limitations to the specialized
capability requirement;

e whether transferring hospitals should alert receiving hospitals of potential
transfers (for a patient who may need specialty care) or of the lack of specialty
coverage at the transferring hospital (in case patients come to the transferring
hospital in need of that specialty coverage);

e whether notification should be part of the specialized capabilities requirement;

e whether other, less punitive mechanisms can be used to enforce EMTALA
regulations and prevent potential violations; and

e whether CMS should provide more written guidance on the specialized
capabilities requirement.

The On-Call Subcommittee will discuss at a later meeting situations in which it would be
appropriate to apply EMTALA regulations to inpatients.

Members of the On-Call Subcommittee will provide input at the next TAG meeting on
the Action Subcommittee’s proposed guidelines on the duties of hospitals with
specialized capabilities to accept patient transfers under EMTALA.

Limits of EMTALA
The On-Call Subcommittee requests the TAG consider whether CMS guidance should
clearly state that once a patient is stabilized, EMTALA no longer applies.

Emergency EMTALA Waiver
The On-Call Subcommittee requests the TAG discuss the need to expand waivers of
EMTALA requirements during emergencies.
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Additional Items

Item 1: American Medical Association testimony to the EMTALA TAG, May 1, 2006

Item 2: American Psychiatric Association: Telepsychiatry via Teleconferencing

Item 3: American Psychiatric Association: The Ethical Use of Telemedicine

Item 4: Correspondence dated October 12, 2005, from the law firm of Horty, Springer,
and Mattern

Item 5: Correspondence dated August 9, 2006, from the law firm of Horty, Springer, and
Mattern

Item 6: Duties of Transferring and Receiving Hospitals, draft document from the Action
Subcommittee
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Item 1: American Medical Association testimony to the EMTALA TAG, May 1,
2006

AMA

AMERICAN
MEDICAL
ASECIATICHN

Statement

of the
American Medical Association

to the

Emergency Medical Treatment and Active Labor
(EMTALA) Technical Advisory Group (TAG)

rRe: Emergency Medical Services
and Specialty Hospitals

May 1, 2006

Division of Legislative Counsel
202 789-7426
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Statement
of the
American Medical Association
to the

Emergency Medical Treatment and Active Labor Act (EMTALA)
Technical Advisory Group (TAG)

May 1, 2006

The American Medical Association (AMA) appreciates the opportunity to provide input
to the Emergency Medical Treatment and Active Labor Act (EMTALA) Technical
Advisory Group (TAG). Pursuant to section 945 of the “Medicare Prescription Drug
Improvement and Modemnization Act of 20037 (MMA), Congress legislated several
improvements o EMTALA. Among these, Congress created the TAG o review
EMTALA regulations and provide advice and recommendations for their improvement.
The AMA strongly supported inclusion of Section 9435 establishing the TAG within the
MMA. We recognize that the TAG is actively soliciting comments and
recommendations regarding the implementation of EMTALA regulations. We appreciate
the TAG s efforts and look forward to continuing to work with the TACG and CMS to
reduce regulatory burdens on physicians while continuing to safeguard the health of
Medicare beneficiaries.

Complying with EMTALA has been a critical and vexing task for physicians. And the
AMA commends the TAG and the Centers for Medicare and Medicaid Services (CMS)
for recommending and proposing  changes to the EMTALA regulations that have
provided much needed clarification and guidance. Removing much of the uncerainty
and providing additional flexibility for hospitals and physicians so that they can comply
with the law will undoubtedly benefit patients and the broader health care svstem. While
the AMA is appreciative of the work the TAG has done to date, we have centain
comments and suggestions related to some important and outstanding issues.

On=Call

Ome of the most significant provisions of EMTALA requires hospitals to maintain a
roster of physicians who are “on call™ to provide specialized treatment. [fa patient needs
the services of a specialist, that physician must respond to the call from the emergency
room or face sanctions along with the hospital for violation of the Act. As a result, on-
call procedures became significantly more rigid and formalized, and physicians became
less willing to voluntarily provide emergency room call coverage. The EMTALA on-call
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requirement together with the potential for greater exposure to medical liability resulting
from treating patients in an emergency room setting, extremely high levels of
uncompensated care in emergency departments, unequal payment rates for on-call
services, and the generally increasing demands on medical staft, has further strained an
already stretched system.

While the AMA believes that CMS should continue to take a flexible approach to
implementing EMTALA that allows physicians and hospitals to work in a cooperative,
non-punitive partnership to establish call amangement, we believe there are certain
recommendations the TAG could make that would help to alleviate the worsening
shortages.

One of the major reasons for physician reluctance to accept on-call coverage Is rising
medical liahility insurance premiums and increasing pressure from medical lability
insurers for physicians not to provide emergency room coverage. In fact, several liability
insurers have simply stopped providing medical liability coverage for certain physician
specialties. One way to counter this trend would be to develop a federal Good Samaritan
law that wiould protect physicians treating EMTALA patients.

Medical Liability Protection

The AMA strongly believes the TAG should explore ways of encouraging physicians to
take call in order to alleviate the impending on-call crisis. Physicians on call who treat
patients in the emergency room are frequently put in an untenable position whereby they
must deliver care for patients with whom they have had no prior relationship and thus
have no knowledge of the patient’s medical history. We believe that enacting federal
liahility protection for on-call emergency physicians akin to Good Samaritan laws would
strongly resonate within the physician community and would help to persuade more
phvsicians to take call. Good Samaritan laws, which have been enacted in every state
and District of Columbia, were passed in order to induce physicians to render emergency
care under circumstances in which they have no legal obligation to do so. This includes
medical emergencies that occur in areas outside of the health care setting or inside a
health care facility at a time or place where the responsible phyysician is not available.
They were designed o provide protection for those offering services in emergency
situations by shielding them from liability.

Although these statutes vary from state to state, they typically shield from civil liability a
person who provides emergency assistance, as long as that person was neither grossly
negligent in providing the emergency care, nor found to have delivered such care in bad
faith. Under most state laws, however, a physician rendering emergency care will not be
protected under a Good Samaritan statute if it is determined that the physician was
already legally obligated to deliver the care in question. Similarly, state Good Samaritan
statutes typically bar from qualification under the statute persons who accept
compensation for the emergency care delivered.
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Given that provision of emergency on-call services is required under EMTALA, the
AMA feels that the TAG should recommend providing on-call physicians with federal
lighility protections analogous to the (Good Samaritan protections available to individuals
who respond to emergencies under other circumstances. Under these protections, any
phvsician or hospital that provides emergency services pursuant to obligations imposed
by federal or state EMTALA requirements would not be held liable for civil damages
resulting from such medical care unless they acted with gross negligence. Such a law
would limit lability for emergency care and would protect those physicians and hospitals
that provide such care. We are confident that extending Good Samaritan protections to
emergency physicians would go a long toward alleviating the shortage of phvsicians
willing to take call.

Call Sharing

The AMA thinks that the TAG should recommend that CMS provide additional guidance
regarding the practice of call sharing and regional call arrangements.  Although the final
rule clarifies that hospitals can maintain a certain amount of flexibility in determining
their level of on-call coverage and that hospitals have the discretion to maintain coverage
“in a manner to best meet the needs™ of its patients, the AMA believes that these
guidelines should explicitly allow for call-sharing and/or other regional coverage
arrangements. Such arrangements are designed to provide an organized, pre-planned
response to patient needs to assure the best patient care and efficient use of limited health
care resources. And will undoubtedly assist in greater access to on-call specialists.

Specifically, these arrangements envision hospitals reaching formal agreements with
other hospitals with which they plan to "share™ coverage responsibilities. These
arrangements can include agreements whereby hospitals rotate the lead responsibility for
providing particular services; a commaon group of specialists rotates among hospitals, or a
particular hospital is recognized as a regional referral center for a particular specialty.
The agreements are specific as to the services to be covered and the period of time in
which each hospital will assume responsibility. For the period of time 2ach hospital has
responsibility, it agrees to accept all patients transferred from the other hospital(s) that are
party to the arrangement. Once such an arrangement is in place these hospitals can
transter patients, once stabilized, who require specialized treatment that is part of the call-
sharing arrangement to each other when the other has back-up responsibility without
vinlating the emergency transfer laws. Such transfers would be considered “higher level
of care” transters, which are permissible under EMTALA, provided the other
requirements for transfer are met.

To further facilitate adoption of these arrangements, the TAG should consider
recommending anti-trust immunity and protection to coordinate on-call schedules or
sharing of on-call specialists. Fhysicians, phyvsician groups, and hospitals should be
given such immunity in order to form independent practice associations or other
phvsician organizations devoted to providing emergency on-call services on a regional or
local basis.
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Funding and Fayment

Lack of access to on-call services also results from the worsening financial burdens of
providing such services. Froblems with lack of payment, underpayment, and delingquent
payment for on-call emergency care extends to all payers—private health plans,
Medicare, Medicaid, and other safety net programs for the uninsured-—and acts
cumulatively o reduce the willingness of phvsicians to provide on-call services.

While there are programs that provide funding that can be used to reimburse hospitals
and physicians for emergency and on-call services for uninsured patients, limits on who
may access them and under what circumstances restricts their availability to physicians as
a source of reimbursement. These limitations include funds generally being available
only to those hospitals that serve relatively high numbers of uninsured patients; funds
oing to hospitals rather than to physicians, prohibiting physicians from billing against
them directly; and competition from other hospital priorities for use of the funds.
Therefore, the AMA strongly supports direct reimbursement to physicians who provide
on-call services.

In addition, many health plans denv coverage and delay payments for emergency care
services. For example, a health plan may refuse to pay physicians whoe provide
emergency care to patients who are "out of network” (i.e., outside the health plan
contract). If a medical specialist employed by a patient’s health plan is not available,
hospitals are abligated under EMTALA to provide a specialist. However, health plans
are not always required to pay for such services, and even in states where pavments are
required health plans often deny emergency care claims based on physician contracts and
prior authorization. Moreover, insurance plans, with the benefit of hindsight, often
determine that the patient did not have an emergency condition and refuses payment.
While hospitals and physicians have absorbed these costs in the past by shifting them to
patients who could pay, it has become increasingly difficult to recover these costs with
the flat fees provided by many health plans. The AMA, therefore, recommends that all
health plans be required to cover emergency services provided by physicians and
hospitals to plan enrollees, as requined under Section 1867 of the Social Security Act
without regard to prier authorization or the emergency care physician’s contractual
relationship with the paver.

EMTALA Obligations

Under EMTALA, where it is determined, after an examination, that a patient has an
"emergency medical condition™ the staff and facilities must stabilize or ransfer the
patient. The term stabilize is defined by the Act as to provide, "such medical treatment
... ncessary to assure, within reasonable medical probability, that no material
deterioration of the condition is litkely to result from or occur during the transfer of the
individual from a facility, or, with respect to [a pregnant woman having contractions] to
deliver (including the placenta).” Similarly, the term “stabilized” is defined as, "with
respect to an emergency medical condition ... that no material deterioration of the
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condition iz likely, within reasonable medical probahility, to result from or sccur during
the transfer of the individual from a facility, or, with respect to [a pregnant woman], that
the woman has delivered {including the placenta).”

The AMA believes that this language should be clarified, as it is ambiguous with regard
to follow-up care and additional unrelated treatment. CMS should add a bright line rule
to the final regulations explaining that once a patient is stabilized for discharge,
EMTALA no longer applies. [t should be clear that this is the case even where an on-call
specialist is called into the emergency department to stabilize or treat a patient and the
patient requires relatively immediate follow-up care. We believe that this can be easily
accomplished by adding clarifying language that would state that EMTALA does not
require medical care or treatment that occurs after the patient is stabilized and is capable
of receiving medical treatment as a non-emergency patient or care that is unrelated to the
original medical emergency. In addition, it would also be helpful it CMS could include
in the guidelines, illustrative examples to demonstrate the point of stabilization associated
with common emergency medical conditions. Hospitals and physicians need to know
exactly where their EMTALA responsibilities end in order to rein in costs and avoid
penalties.

Lastlv, the AMA requests that CMS clearly state that on-call physicians do not constitute
a “specialized capability™ as described in section 1867(2) of the Social Security Act, for
the purposes of meating EMTALA requirements. Interpreting the term “specialized
capahility” to include on-call physician specialists expands the scope of EMTALA,
exceeds the intent of the law, and could be perceived as requiring a specialist to be on-
call at all times, which 1= clearlv contrary to CMS" current Interpretive Gruidelines.

Conclusion
The AMA appreciates the TAG s diligent attention and work in addressing these
important EMTALA issues, and we look forward to working with the TAG and CMS 1o

ensure a successful, commaon sense approach to the application of EMTALA that ensures
the safety of all patients.
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L INTRODUCTLION

Telemedicine i an enabling technology. originally conceived to enhance access 1o health care for the geographically
hard-to-reach and the underserved. Widening experience with the technobogy | in combination with the Digital
Revaloton and marker forces, demonsteates that the thrust of welemedicine 12 much broader and that it will become
the way we afe all served -whether onderserved or not - with greates efficlency, continuity and timeliness.

Telemedicine -and, |:lj-' exlEmEion, ll.'|¢|.'l£j-1.'h:|a.1:r} BE |:l|’.'|.1m:||l'|g FRTT \'-id-:"*pluzd, lisaa \'.'I."!Gl.l_'f. and new a.|!l|.'l|i¢u.1l|.1l.'|$. are
emerging. Over the last decade the technology bas moved from expensive room-sized syvstems (o the deskiop
personal computer, pow extending to the Internet as well. In recent years telemedicine programs have increased in
number as hospitals, academic deparments, managed care orgonizations, home bealth care, schools, prisons and
individual providers are migrating the technology 1o where the patient happens to be electronically. The widening
scope of applications now includes hospiee care, cancer support groups, substance abuse and depression screening,
teleconsultation o maintain military troops at the front, remote consultation to obyviate language or cultural barness
al the local site, and wlepsychiatric care of deaf mentally i1l via American sign language. Economies of scale can be
achieved by providing telehealth care 1o capitated populations, sech as in correctonal and managed care, with the
peteittial for cost contanment and quality management as well as for increasing competation for patients nationally
amd intermationally. Widening " internerization” of health care inaplics that the compuberized patient record, patient
acceds o vast amounts of health information, and provider access to patients aonyvwhere on the World Wide Wels will
b commingled in ways that will likely modify the practice of peychiatry and the doctor-patient relation as we have
known it Paychiatry s row confronted with new opportunities and challenges: how will it respond i the
“information era”?

Clinical guidelines are urgently seeded 1o assist plivsicians in using te techaology and o safeguard quality of care,
confidentiality, ethical practices and risk management. Al this tme. when communications technology is changing
rapadly and when data from ongeing demonsteation projects to determine cost, quality and effectiveness are
incomplete, it is oo early to establish clear standards. Nevertheless American psychiatry must begin o address the
insues, While we await more data (e.g., validation studies using relepsychiatry in differing diagnostic conditions, age
growps and treatment sitwations), the following practices are proposed, mindful thar this work in progress will be
modified by the telepsychiatry of the futurne.

1L DEFINITION
Telemedicine has been varionsly defined. To paraphrase the National Library of Medicine definition of telenmedicine
as it u]‘q)-hr.i. €8] px}'uhiulr}', [é]l.']}':'_'ﬂ'.‘hi.ﬂlfj- 1% the wse of electronic communication and information I.1’.'|.'||||Ir|.1-|ugi-="a 18]

provide or support clinical paychiatre care ata distance. This definiton includes many communication modalities
such as phone, Fax, email, the Intermet, sull imaging and live intersciive 2-way avdio-video communication.

AT

The American Psychiatric Associabion i 2 national medical specialty soceety, founded in
1844, whase 37 00 physician members specialize in the diagnosis and trestment of mestal
and emabional illeesses and substance wse disorders.
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Live iateractive 2-way awdio-video communication - videoconferencing -1 the modality addressed in the following
repor. Videoconferencing has become synony mous with telemedicive involving patient care, distant education, and
adiministration.

L APPLICATIONS

The technology supports clincal, educational, admdnistrative and research applications. These will be discussed
irn.

A CLINICAL APPLICATIONS USING VIDEQOCONFERENCING

1. Seope
Clinical applications encompass diagnostic, therapeutic, and forensic modalities across the age span. The technology

appears applicable o a broad range of diagnoses, althowgh suitabality for a specific patient may depend on the needs
af the patient at hand. Points of delivery may include bospitals and their emergency rooms, clinics, offices, homes,
nursing homes, schoals and prisons. ommoen applications welude pre-hospatalization assessment and post-lhospital
follow-up core, medication management and consubtation. Psvehotherapy . including supportive, cognitive-
behavioral, brief interpersonal . psychodynamically -oriented |, psychoanalytic, group and family thecapy . is feasible.
Commitment hearings. evaloation of competence and forensic evaluations are feasible.

L, Clinical Interviews

Telepayehiatey may be conducted between physicians i consultation, between a physician ond another health care
provider (e.g.. a case mangger, clinical nurse practitiones or physician assistant), or between mental health
professionals and a pattent. Other persons, such as another bealth care provider or family member, may also be
present in a patient interview. The telepsychiateic interview may be an adjunet o perodic fuce-to-Tace contact or it
iy be the only contact: it may be supported by additional communicanons technologies such as Faxed consultation
informration or transmsslon of a computernzed patient record. The consulting physician should request face-to-face
consultation if the patient’s condition does not lend itself 1o a telemedical consultation or if visual or sound quality is
inadequate. Referring and consulting physicians slhould clarify who will be responsible for communicating results to
the patient.

The consulting clinician's rale must be clearly defined, and the patient needs 1o be clear as w wlho 18 responsibile for
haa'ber care, IF the paychiatrat 18 w0 be the mreating clinician for a patent an a distance i is belpful for the psychiatrist
o have o working relationship with local mental health professionals and psychatric services; in thas way the patien
then bas available a full continuum of care which can be directed by the psychiatrist even thouglh the patient may
reside a substantial distonce away. Wlen a patient is i ongoing treatment via telepsychiatry, availability of the
physician at times other than thoese scheduled should be addressed as in any practice seming. Physicion availability
should be clearly undersood by all parties involved, and docomented.

There 15 little information concerning the human factors o telepsychiatry: i what ways i may differ experientially
frow face-to-face contacts, how distance and telecommuications equipiment iwfluence imeractional and dynamic
igsues such as transference and countertransference. Anecdotally it has been observed that, given good teclnical
quality. people tend w sccommodate o communicating via television equipment "as if 1 were in the same room as
the doctes.” Physiclans seport that consultation tends to be more focused and briefer than when conducted face-to-
face, with less time devoded o the usoal secial rials of opening and closing a face-to-face interview. There 15 an
impression that the interposition of elemedical equipment places the patient and provider on a more equal footing.
thereby altering the power differential that can arise in office interviews. It Ls likely that welecommunications
technology in general, wath ats potential for greater patient empowerment, can influence the doctor-patient
relationship (Alessd, Huang and Quinlan). Thas is an area vitally in need of more information.
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3. Emergency Evaluathons

While the presence of another person fases issues of confidentiality, certaln paychiatric emergencies may require it
if. for indtance, a patient is suicidal, bomicidal, dissociated . demented or acately peychotic. I general such patients
ahould not be managed via telepsychiatry without support staff or responsible family members present at the remote
sate unless there are no adequate ahternatives and immediate intervention is deemed essential for patient safery. In
such instances welepsyehiaric assessment and infervention can be considered while other options are aggressively
purswed, The possibilioy of equipment failure (see below) further dictates availability of responsibbe imdaviduals st
the vemaote site. & payvehiatrist whe provides divect patient care through telepsychiatry s responsible for considering
options if acwie hospatalization of the patient i indicated: &t a minimwim, resources available in the patient's
immediate area should be identified and documented and the patient so informed.

d. Case Management

I large distributed systems where maltiprovider case management is needed. teleconferencing allows collaboration
between all the swvolved clineal participants regardless of distonce. Clinical treatment plans con be developed with
inpur by experts not otherwise available, These plans can be recorded and shared with other clinicians who might
care For the patient, or with the patient hirmself.

5. Forensic Psychiatry

Telepsychiatry is appropriate for a vartery of forensic uses, ircluding patient assessment for invoeluntary
commitnsent (Bear) and for conducting commitment bearings. Indeed, in the Latter case it may enable family
mimbers w give testimony and emotional support whoe might be unable 1w attend otherwise. The physician should
determune if a state's commitment laws will allow atelepsychiatric evaluation for the purpose of nvoluntary
commitment. Similarly, if evaluating a patent who s plvsically locaved in onother state and whe s deerved 1o need
involuntary commiatment, the physician muost determine that state’s legal code and its policy for accepting out-of-
arate evaluations. The physician or psychologist doang the ivoluntary commitment evaluation may require a Heense
in the state where the involumary commitment will oceur.

. Proceduores

Telepsyehiatry-assisted psychiatric procedures (hypaosis, electroconvulsive therapy . and amyial interviews) may be
considered appropelate if there 13 direct physician-to-physician consu ltation, and of the physician attending the
pratient has appropriate credentialing. leensure, and malpractice coverage to perform the proceduse in a given state.
Pliysician-to-other health care provider consultation for the performance of these procedures is nol appropriate.

7. Clindcal Supervision

Supervision of a psy chiatry resident ar a distant site can facilitate both waining and patient care. It may be done
either in real tme with the supervisor present via videsconferencing. or, when appropriate, by store and forward
technology. Licenswre (particularly if services are across state linesy, Hability coverage and Anancial factors must be
considered in determining the feasibility of such an application.

Plysician extendiers are helpful and appropriate in the use of welepsychiary . Adequate supervision must be
mintained, and credentialing, licensure and malpractice must be appropriate for thee services rendered for the
extenders as well as the physicians involved.

B.OTHER AFPLICATIONS IN TELEPSYCHIATRY

1. Mstance Learning

Teleconferencing technologies for education encompass a broad range of applications including but net limited 1o
ot 1o point applications. such as a physician to physician teaching session, or physiclan to patient session. or
pedni-to-mualtipodint sessions such as would oceur in a classroom seiting where the teacher is at one site and the
"pupils” at the others. The Latter represents a more traditional model of broadeasting as we know it except tar it can
e interactive in veal tnse, allowing the establishment of a real ume dialogue and reaching experience unlike
traditional broadeasting. Distance leaming suppons patkent education about medications, off-site mentoring to teach
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new techibques, and malti-site transmission of "Grand Rounds” conferences and Continuing Medical Educanon
{CME}. The debut of " cybercourses,” already a reality on the World Wide Web, promise further alterations in
education as we have kisown i

1, Research

Telepaychiatry appears promising as an effective and reliable means of gathering research dota from certin clinical
populations {Baer, Jones, Zarate ). It enables multisite acquisition of information for large clinical databases
{Stamim). Valldatbon studies are needed, however, 1o address the use of welepsychiatry in specific populations
designated by diagnoesis, age, sex and other variables: it is too early o geseralize findings from one diagnosis to
anotlser. Studies on cost, efficacy and patbent satisfaction are just now appearing.

Patients who refuse particlpation in research studies via welepsychiatey should be made aware that refusal to do 2o
will in e way jeopardize their rght w appropriate care (although this may be the only vehicle for cane in some
Inatances).

3 Admindstrathon

Interactave 2-way audio-visual communication between distant bospitals, clines, schools, and justice centers is
effective for administrative services and support. It nuay achieve cost savings in large systems. Inis inappropriate for
nonclinical administrators of health care systems to nse the technology 1o make clinical decisions.

IV, PRIVACY, CONFIDENTIALITY AND INFORMED CONSENT

Patients lave a right to privacy and confidentiality of conmuication, and many states recoginize a higher
confidentiality standard for payehiateic records, Evalwation or treatment must be performed in an environment where
there 15 a reasonable expectation of absence from intrusion by individuals not involved in the patient's direct cane.
Haoweever, siriet privocy may be dafficult to maintain in all circumstances (Galbert). Hospital or clinic staff involved
in the patient's care, family members and welemedical technical staff may at times be present in interviews, Patbents
should be informed abour others present i the room at a distant site if such persons are off camera. On occasion
telepsychiatric Interviews will be audio-or video-taped, although this practice is often avolded o prevent lapses of
confidentality . Informed consent invelving these issues should be obtaiped either verbally or in writing from the
peaitlent, wext of kin or guardian. I a consent form 05 used. it should adequately reflect that it may not always be
possible o assure privacy.

Adowith any procedure, the patient must be made aware of the potential risks and consequences as well as the likely
benefits of telemedical consulation, amd must be given the option of not participating, Patients showld be informed
thiat care will not be withbeld if the telepsychiaric encounter is refused, although sweh care could depend on
availability of allemative resources.

Asauring the integrity of the analog/digital stream may warrant the use of encrypuion and of confidentiality clauses
in service agreements. supplemented by monitoring and quality contral.

V. MEMCAL RECORDS

Medical records of telepsychiatric interventions are to be maintained as with paychiotric interventions in general. I
the gquality of a transmassion was poor. this should be documented in the patient secord., Telepsychaairic care is
subject w Quality Assurance monitoring as with other forms of medical care; procedures should be systematically
monitored and evaluated as part of overall quality improvement of a facility.

Thae progress mote for an interview by videoconference may include the following information:
1. The location of the clinician providing the service (this may be different from the clinkelan’s office);
2 The location of the patient (town, facility where seen);
3. Type of equipmient used and any malfupction that may affect clindeal care
A Who wad present during the of fice visin, and what their role was,
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Who owns the medical record and wiere the original record is o be kept should be clear. If the secord is kept at the
site where the patient is being seen, arrangements should be made 1o have a copy of the record as well at the site of
the treating clinician not only for routine care bt in case of emergencies.

VI TRAINING, LICENSURE AND LIABILITY

Traning for clinical applications should inclede famaliarity with the equipment. s operation and Limitatons, aad
mieans of safeguarding confidentiality and security . Paychiarists have an obligation (o stay current with the
technology and its uses through continuing education.

Phyvsbeian Heensing reguirements vary from state to state. [f a physician is providing consultation to another
physician, supervising a health care professional, or providing direct patient care across state lines, te physiclan
mist establish wath the state medical board o that patient's state whether @ medical lieense from that state is required
in erder to provide welepayehiatric services. Interstate use of wlepaychiotry may require multi-state leensing unless a
national relemedical license 15 developed.

The physician should establish with his malpracibce carrier whether coverage is provided for interstate use of
telepsychiatry. As vet there are few guidelines for junsdictional liabilitles of physicians providing or receiving
consultation i another state; nor has jurisdictional hakiliny been established for a vendor of telemedical equipment
which fails while in use scross state lines. When equipment fallure prevents adeguate diagaosis or treatment . this
should be documented in the patient record.

VIL EQUIPMENT FOR VIDEQCONFERENCIMNG

Selection should be based on ease of use, image and sound quality, cost. and suitability 1o given applications. For
inatance, simple cognitive sceeening is not likely to require the resolution needed to detect extrapyramidal signs: an
interview with an active youngster 15 likely 1o require more sophisticated equipment than one with a demented
geratric patient who moves and speaks lirtle.

The major components include monitors, cameras, CODEC, a desktop computer. microphones, speakers and other
audiovisual interactive technologies such as videoplones.

Muondtar

The monitor, or sereen, shows the image of the people at the dastam sie(sy; it may show a piciere of the local gie
towr. Room-baged units are often 33° or larger. Desk top screens are usually 17" and are adeqguate for rounine
interviews whese no ovore than 3 or 4 persons are at the distast sice. Monitor size only allows fora bigger picture.
Clarity of picture and motion handling are primarily a funcion of bandwidih,

Camera

The camiera capiures images at the local site to send o other sites. There is o wide range of cameras available. There
i larthe difference im e quality of the pieture from camera to camera as the clarity of the image amd the motion
handling is primarily a function of the bandwidth and the algorithm wsed 1w compress the image prios w
transrnission to another site. Factors to weigh imclude lens quality, whether the lens (s fixed or can "pan® about a
room, akd whether it can "zoom™ in (for closenp) or owt (for distanty views; a wide angle lens i3 wseful if more than
1 or 2 people are o be viewed. It is helpful but aot mandatery for the provider to have control over remole camera
zoom and scan. A document camera for transmission of graphic material is helpful bt not essential.

CODEC

The CODEC (coder -decoder ) is the heart of the teleconferencing device. It iransforms the analog signal {the
peture) preked up by a video comera to a digital signal and compresses it for transoission to the distant sive; there,
another CODEC rransforms the digital signal back 1o an analog one for viewing on the vides monitor. The
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compression algorithms wsed are responsible for the quality of the signal ultimately received. There are industry
spamdards for video and sound compression and for inter-network compatibility with other teleconferencing systems.

Bandwidih

Bandwidith refers to the anownt of data tat can be wansmited electronically. To put this in perspective, regular
analog phone lives operate a1 $6-604 Kbps. This is enough bandwidth to handle voiee communication, though if one
i% also transmitting video signals then more bandwidih is peeded 10 avoid motion and image distortion. For this
reason digital ISDN lines (128 Kbps) are commonly used. Only a few years ago it was tought that high bandwidihs
(T1-384 Khs) were essential for adeguate resolution 1o assure clinical accuracy. With subsequent techiologic
advances it now appears that a bandwidth of 384 -128 Kbs is acceptable in most situations. The lower bandwidih
{128 Kbps) appears suttable for many clinical applications and for admdnistering gquestionnaires and rating scales
{Baer, Bear, Fones, Brmer, Zaylor, Zarate). The higher bandwidth (384 Kbps) enhonces recognition of negative
symiptoms of sehizophrenia ( Zarate), recogntion of manual remors and pupillary reflexes. and it may enhance
patient and provider satisfaction. Howewver, experimentation with very low bandwidth transmissions over ordinary
telephone lnes suggests that, with improvements i compression algorithms, consultation with certain patent
populations such as demented nursing ome patients who move lindle may be feasible. Indeed, fomre techpologic
advances may render bandwidtl a non-issoe.

M

Acdeskiop computer can be used in conjunction with hardware and software packages 1o provide interacuve
videsconferencing . Currently a microprocessor with a speed of ar least 166 Mhz is recommended for optimal
:‘n."lfl.ll'mulktu.

Videophones
These are self-contained units which ron off analog elephone lines and allow imersctive videoconferencing ar a low
bandwidih.

Other equipment
High guality microploses and speakers assure aural communication.

The capacity to store audie and video information. such as VHS cassettes, optical or hard discs, may be useful for
midicolegal, teaching or research purpeses. though for most clinical sitoations it s unnecessary and only increases
ik burden of secunng information,

When Equipment Fails

Procedures for dealing with equipment failure should be anticipated. IF the physieian indnates the conference., s/he bs
reaponsible for attempting to reestablish an adequate 2-way audio-video link, or else for phoning the patient. In
emergency situations il is essential that there be adeguate personnel at the remaote gite in the event of equipmet
fatlupe.

VI REIMBURSEMENT

Redmbursement for telepsychiatry services should follow customary charges for the delivery of the appropriate CPT
codel ). A structure for retmbursement of collateral charges, e.g. technician and line time. should be identified. Ar
present, reambursement s obtained either from individual contracts, from managed care, from thisd party payors i a
few states, and from Medicaid and Medicase in Hmited siwations; reimbursement possibilivies will likely broaden in
e future.

T SUMMARY

Nt only 15 telepsychiatry a potentially appropriate technology for the delivery of clinical psychiamic services,
distant learning, administration and research: it s lkely to change psychiatry as it os been practiced. Much
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informmation 15 still needed, particularly in psychiatry where questions for the future include: ow 18 elepsychiatece
hezalth care delivery the same as or different from that delivered face-to-face: are there cerfain conditions or
treatments best handled relemedically: does the technology alter the patient-provider relationship? However, given
the meany elindeal , ethical, legal and lability sswes in 18 use, mininom standards For care ore crtieal. To quote
Huoover. this is not an oceasion for panic but o time for speed.
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GLOSSARY

Adapted with permission from Feeld, Margilyn I, (Ed ), Telemedacine: A Guide 1o Assessing Telecomnuications in
Health Care, pp. 239-251. Copyreight 1996, by the Matonal Academy of Sciences. Courtesy of the National
Acaderny Preas, Washington, D.C.

Amalog shgnal
A continwows electrical signal i the form of waves that vary as the source of the information varies (e.g ., as the
cantrast in an image vares from light 1o dark).
Asynchronous communication
Two-way communication in which there can be a tme delay between when a message 15 sent and when It is
received.
Bandwidih
A mepsure of the mformation carrying capacity of & communications clhannel; a practical limat to the size, cost,
wnd capability of a relemedicine service, It is usually described in Bps.
Baud
Aounit of digital ransmission sigonaling speed of information transmission; the highest number of single
mformation elements (bits) transferred between twe devices (such as modems ar fax machines) in one secomd.
Rit
Binary digit, the smallest possible unit of information making up a character or a word in digital code
processed by computers.

Byps
The number of binary digits transminted per second in a data communication system.

Codlec
A Ccodeddecode” electrical device that coverts an analog elecirical signal into a digital form for rransomlssion
purposes and then coverts it back at the other end.

Compatibility
The alvility for computer programs and computer readable data to be wransferred from one hard ware systens o
another without losses, changes, or extra programming.

Compressed video
Video images that have been processed to redoce the amount of bandwidth needed to capriure the necessary
mfosmation so that the information can be sent over a telephone network.

Computer conferencing
Group communications through computers, or the use of shared computer Giles, remote terminal equipment,
and telecommunications chaonnels for two-way, real-time communication.

Drata compression
Processing data w reduce storage and bapdwidth requirements. Some compression methods resalt in the loss of
soree Information, which may or may not be clinically impormant,

Dedicated e
Parmanent connection between two telephoses or PEXs (see private branch exchange, below ): the signal does
not meed to be switched.

Digital
Dascrete signals such as thode represented by bits as opposed to continuously varable analog sigaals. Dagital
technology allows communications signals to be compressed Tor more efficlent transmisgion.

IMgitizing
Conversion of analog into digital information.

DSl
A digital carrier capable of transmiiting 15344 Mpbs of electronic information. Also known as T1: the general
terin for a digital carner available for high-value voice, data, or compressed video rraffic.
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Encryption
The resrrangerment of the Bt stream of a previously dighally encoded signal in a systematic fashion 1o make It
unrecognizable until restored by the necessary authorization key. This techiigue 15 used for securing
infosmation transmiited oves a communication channe] with tee intemt of excluding all other than the
sutharized receivers from interpreting the message.

Firewall
Computer hardware and sofiware that Block unauthonzed communications betweesn an institotion's compater
network and extermnal netwaorks.

Hardware
Plhysical equipment used in data processing. as opposed o computer progeams and associated docomentation.

Integrated Services Digital Network (ISDMN)
Acdigieal welecommunications technology that allews for the integrated transmission of voice, data. and video! a
prodocol for high-speed digital transmagsion.

Leased Unes | Dedicated lines)
Lates rented from a telephone company For the exclusive use of o customer,

Local Avcess Transport Area (LATA)
Local teleplome service areas created by the divestiture of the Begional Bell Operating Compandes formerly
associated with ATET.

Muodem
A modulator'demmodulator. this device converts digital information inte analog form for transmission over a
telecommuications channel and reconverts it o digital form at tee point of reception.

Peripheral equipment
In o data processing unit, that may provide the system with outside channel communication or addational
facilities.

Store-and-forward
Tramsmission of statlc images or audio-video clips to a remote data storage device, from which they can be
retrieved by a medical practitioner for review and conseltation at any time . obviating the need for the
simultaneous availability of the consulting parties and reducing transmission costs due to bow bandwidih
FelUl Fe NS

Telemedicine
The use of audio, video, and other telecommunications and electronlc information processing rechnologles to
provide health services or asgist health core personne] at distant sites.

Transmission speed
The speed at which information passes over the line; defined i oeither bits per second (bps ) or baud. Plakn old
telephone seevice (FOTS) runs at 36Kbps. An [SDM line can run at between | 28-384Kbps,

Video conferencing
Real-time. wswally two-way ransmission of digitized video images between two or more locations.
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The Ethical Use of Telemedicine
POSITION STATEMENT

Approved by the Board of Trustees. December 1995
position

"Pelicy documents are approved by the APA Assembly and Board of Trustees. . Thes: are
APA (hperations Manzal,

statements that define APA official policy on specific subjects. "
dicine a5 a legitimate component of @ mental health

ation supports the use of wle
delivery system to the extent that its use is 0 the best interest of the patient and 15 i compliance with the APA

The American Peychiatric Asso

pelicies on medical ethics and confidentiality .

The American Psychiatric Asseciation 15 2 national medical specialty socsety, fourded in

LAY .
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s . ] = . . . . ’
i 1844 whase A0 physician members specialize in the diagnosis and treatment of mestal

and emational illeesses and substance use disorders.
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Item 4: Correspondence dated October 12, 2005, from the law firm of Horty,
Springer, and Mattern

HORTY, SPRINGER & MATTERN

ATTORMNEYS AT LAW
A PROFESSIONAL CORPORATION

JCH HORTY #6514 Fremm Averue, Prrvsoumce, PA 15213
LI, HAHADY Tevernos: (412) 6BT-T677
BARBARA A BLACKMOHD Facspess: [417) 687-TH02
ERARSEL M. MURIIOLLAKE: 3 wurw haitysprinper.com

CHARLOTTE & FEFFERIES WRIC W, SFRIHTER ooF COLSIILY
HENEY M. CASALE CLARS L MATTERM £180) 1%y

V1A E-MAIL
AND FEDERAL EXPRESS

Qctober 12, 2005

Beverly J. Parker

Diivision of Acute Care

Centers for Medicare & Medicaid Services
Mail Stop C4-08-06

7500 Security Boulevard

Baltimore, MD 21244-1850

Re:  The Emergency Medical Treatment
and Active Labor Act (EMTALA)

Drear Ms. Parker:

The law firm of Horty, Springer & Matterm, P.C. (www hortvspringer.comm) devoles it.spra.cﬁm
exclusively to hospital and health care law. We consult with hospital boards, hospital medical
staff leaders and hospital attorneys throughout the country, We work closely with medical staff
Credentials, Executive and Bylaws Committees. Unlike most law firms, we focus much of our
efforts on education, through seminars for medical staff leaders on how to conduct effective peer
review and credentialing and through our publications. While we represent primarily nonprofit
hospitals, in submitting these comments we are not acting on behalf of any client.

Hospitals and their medical staff leaders all across the country are facing a cnisis with respect to
on-call coverage. Many physicians are resigning from hospital staffs and shifting their practices
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to freestanding outpatient surgery centers, which do not have emergency departments or réquire
call. The issues surrounding call have become among the most contentious and divisive facing
hospitals and physicians.

We recognize and appreciate the more flexible approach that the Centers for Medicare &
Medicaid Services (“CMS™ has taken in the past couple of years regarding EMTALA's
requirements. However, some of these difficult on-call issues are related to strict interpretations
by CMS that are having the unintended consequence of driving physicians out of practice in
acute care hospitals, into freestanding facilities that do not have 2d=hour emergency services.
Strife over efforts to implement equitable call coverage is increasing, as are demands for
payment.

We have identified a few issues that might help ameliorate or at least not further exacerbate these
problems. While our primary focus is upon on-call issues, we will also provide our comments
regarding other arcas of EMTALA concems.

L ON-CALL COMMENTS

1. EMTALA's "non-diserimination” provision has been too broadly interpreted and has
created a burden upon on-call physician specialists at hospitals who are forced to receive
patient transfers from outside their community.

EMTALA's non-discrimination provision, 42 U.S.C. §1395dd(g), states that a participating
hospital that has specialized capabilities or facilities cannot refuse to accept an appropriate
transfer of an individual who requires such specialized capabilities if the hospital has the
capacity to treat the individual. The provision cites burn units, shock units, trauma units and
necnatal intensive care units as examples of specialized capabilities.

The position taken by CMS in St. Anthony Hospital v. the Inspector General, HHS Departmental
Appeals Board, Appellate Division, Doc. No. A-2000-12, Dec. Mo, 1728, June 5, 2000
broadened "specialized capabilities” far beyond such unique and specialized units of the hospital.
In St. Anthony's, CMS/HHS determined that a vascular surgeon constituted a "specialized
capability.” (There was no vascular surgeon at the hospital to which the patient had been
brought, but there was a vascular surgeon at several hospitals that were contacted in an attempt
to transfer the patient. In its ruling, CMS stated that having a vascular surgeon at a hospital to
which a transfer is attempted constitted having a specialized capability in comparison to the
transferming hospital.}
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It is true that the patient in the St. Anthony's case urgently needed vascular care. The problem,
however, with expanding the interprétation of “specialized capabilities” is that every specialist
and subspecialist on call (i.¢., an orthopedic surgeon, vascular surgeon or neurosurgeon) now has
to be on call not just for his or her own hespital, but for an entire region (and possibly beyond,
as discussed below). That discourages specialists and subspecialists from wanting to take call,
and many shift their practices to ambulatory surgery facilities or drop off the staff at more than
one hospital.

It has not been uncommon for midsized community hospitals to have one or more specialists on
staff, while smaller community hospitals in the region do net. Under the CMS ruling in
St. Anthony's, the specialist on call at the midsized hospital would be required to take a patient
from any smaller hospital that does not have a similar specialist on its own staff. Most
physicians understand that a responsibility of medical staff appointment is being on call at that
hospital for that community. From a faimess perspective, outside of 2 designated regional
referral center, physicians should not be expected to be on call for an enlire region.,

This problem is further exacerbated by the fact that the smaller hospital can choose any larger
hospital to which to send the patient needing the specialty in question. We often hear from
hospitals that they receive transfer requests from far away, even from other states.

Patients must be cared for, but it is simply unfair to require physician specialists to fulfill on-call
responsibilities for patients who come from beyond the hospital's actual service area (as
determined by data). Accepting a proposed patient transfer should be discretionary, as
EMTALA otherwise states, with the requirements that come with specialized capabilities being
limited to truly epecialized and unique units of the hospital.

A variation of the same unfair theme: the sole orthopedic surgeon at Hospital A is not on call,
the sole orthepedic surgeon at Hospital B is. Hospital A tells Hospital B that because of those
circumnstances, Hospital B has specialized capabilities compared to Hospital A. That means
Hospital B must accept the patient so long as Hospital B has the capacity to treat the individual
or otherwise face an EMTALA noncompliance reporting,

Should the interpretation of the "specialized capabilities” provision continue to include physician
specialists, if Hospital A has a specialist on its staff, CMS should view Hospital A as always
having this specialized capability for purposes of EMTAL A's non-discrimination provision. We
recommend that CMS take this position even for those days on which the specialist is not on call
at Hospital A.
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pA Community call should be recognized as satisfying EMTALA obligations.

Hospitals in many communities today want to develop community call plans but have been told
that CMS permits only "simultaneous” call, with each hospital having to meet its EMTALA
obligation individually. This approach places a burden on specialists, and the hospitals where
they practice are left trying to coerce physicians to take call o that the hespitals do not vielate
EMTALA. Mot surprisingly, this drives specialists away.

The concept of community call could work well for psychiatric services, yet hospitals understand
that if a patient presents to a hospital having a psychiatrist on its staff, but no psychiatric unit,
it cannot transfer a patient to a regional psychiatric unit without violating EMTALA, even when
it would be in the patient's best interests.

Mare and more community hospitals are losing neurosurgeons, orthopedic surgeons and other
subspecialists as these physicians decide to limit their practices to oné or two hospitals. That
outcome is further hastened when a subspecialist is faced with having to provide ongoing on-call
services at a hospital where he or she performs fewer procedures (betier to resign his or her staff
appointrment there than be required to take on-call responsibilities). In situations such as these,
the loss of the subspecialist can mean that these services are no longer available in a smaller
cormunity.

Community call would reverse this trend. It would allow hospitals to divide up subspecialty
services, and thus on-call responsibilities (a5 agreed upon by the hospitals in the area, perhaps
in consultation with the CMS Regional Office). It would allow patients to receive excellent
on-call care at the optimal treatment location and, at the same time, not place unreasonable call
requirements upon each community hospital and its staff physicians. Compmunity call would
allow a hospital to provide the neurosurgery on-call services for an area. Under such an
approach, subspecialists could maintain a presence in other hospitals, making elective
subspecialty services available in each of those commmmities.

3. Consideration should be given to providing "Good Samaritan™ legal protections to on-call
physician specialists.

Good Samaritan laws in all states encourage individuals to directly provide emergency assistance
to people they do not know. The care provided by an on-call physician specialist can be much
like the care provided in a Good Samaritan situation. Thatis particularly the case for the on-call
physician who comes to the hospital and provides emergency care to a patient with whom the
physician has no relationship.
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It is in that patient's interest to be cared for by the on-call physician specialist. It is in the
community’s interest that on-call physicians provide emergency on-call care, Given that
EMTALA requires these on-call services, consideration should be given to providing on-call
physicians with federal protections akin to the Good Samaritan protections which are available
to other individuals who respond to an emergency. Such protection could help alleviate the
shortage of specialists willing to take call and help those hospitals that simply do not have the
resources to pay specialists to take call.

4, CMS should offer some guidance on the level of on-call coverage that would satisfy
Eh'fl‘AL.-'-"u. obligations.

In the namative discussion preceding the 2003 regulations, CMS expressly disavowed the
existence of the "three physician” ralewhich had provided hospitals and their medical staffs with
a "rule of thumb" for appropriate on-call coverage. We understand that CMS was trying to
provide hospitals with greater flexibility. We also appreciate that a numerical standard can be
difficult to define because the composition of every medical staffis different and the obligations
of the physicians on those staffs vary widely, as well.

However, regardless of how well-intentioned CMS' flexibility was, it now threatens EMTALA
compliance and, more importantly, patient safety.

Defining an appropriate on-call schedule is one of the most contentious issues hospitals face
today. We are constantly asked by hospitals and their medical staff leaders some variation of the
question: "if we have one neurosurgeon (or two orthopedic surgeons, or three general surgeons)
on our staff, how many days do we have to cover the on-call schedule in this specialty area™

Understandably, physicians often pressure hospitals for fewer on-call days. However, if ChS'
flexibility is seen by some as an opportunity to reduce on-call obligations, it will not take long
for this to translate into much less coverage, many more transfers, and greater risk to patients.

In fact, a survey conducted by the American College of Emergency Fhysicians in 2004 {a copy
of which is enclosed) supports this conclusion. According to the survey, two-thirds of the
emergency departments reported inadequate on-call specialist coverage and a third of the
respondents cited increasing levels of patients being transferred from one hospital to another,
The survey also confirms the anecdotal concems we have been hearing from hospitals.

Some guidance from CMS in this area would be tremendously helpful. For example, CMS might
say that if there was a single specialist on a hospital's medical staff and that physician practiced
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at the hospital full-time, the hospital would be expected to provide on-call coverage in that
specialty approximately five or six (or more) daysa month. Additionally, it would be helpful for
CMS to state specifically that a reasonable on-call schedule would have to include some
weekends and holidays. (Some physicians who are not good on-call citizens try to create an on-
call schedule that is convenient for them but does not reflect when the service is most needed. )

With some guidance from CMS, hospitals and their medical staffs would be better able to design
an on-call schedule that satisfies EMTALA and meets the needs of patients in the COTraunity.
Without any guidance, hospitals will continue to face pressure from physicians to reduce the on-
call burden, not to mention growing demands for payment for call. Unfortunately, this
constellation of competing interests leaves the most vulnerable patient populations at increasing
risk

5. CMS should permit physician groups to be designated on the on-call list, instead of
having a strict requirement that an individual physician name be listed.

Perhaps CMS is worried about the potential for delay or confusion in being able to enforce an
OIG penalty for a violation (which physician would come within the OIG's monetary penalty
power if a physician is not named?). We recommend that there are effective ways for a
physician group to address timely call requirements and still maintain flexibility to provide call.
Further, enforcement can be brought against the group as a whole or upan the physician
identified on the group's on-call list as the responsible physician.

The statutory provisions immediately preceding EMTALA, the Medicare provider agreement
provisions at 42 1U.5.C. §1395¢¢, do not require thata specific name be listed:

1395cc. Apreements with Providers of Services

(a)  Filing of agreement, eligibility for payment; charges with
respect to items and services

(1)  Any provider of services.. shall be qualified to
participate under this subchapter and shall be

eligible for payments under this subchapter if it files
with the Secretary an agresment —

¥k
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() inthe case of ahospital or rural primary carg
hospital -

(i} to adopt and enforce a policy to
ensure compliance with the
requirements of section 1395dd of
this title [EMTALA] and to meet the
requirements of such section,

(iii) to maintain a list of physicians who
are on call for duty after the initial
gxamination to provide treatment
necessary to stabilize an individual
with an "emergency medical
condition,” and... (Emphasis added.)

The Interpretive Guidelines, Tag A404, §482.20 (r}2), refer to:

A list of physicians who are on call for duty after the initial
examination to provide further evaluation and/or treatment
neceszary to stabilize an individual with an emergency medical
condition; and...

Interpretive Guidelines: §489.20(r)(2). Physicians' groups names
are not acceptable for identifying the on call physician. Individual
physician names are to be identified on the list.

Several CMS regional offices have in the past confirmed that the EMTALA rules do require the
name of a specific physician who will be on call. However, we understand from discussions with
some regional offices that the most important thing is that there is a physician whe will respond
on call when needed. Accordingly, if a particular individual is on call on a particular day and
is so listed, but when the hospital calls the group's phone number for that physician, the hospital
is told that a different group member is now on call, it is fine if the physician on call for the
group responds. The key is that the response time is not different from what it would have been.

HORTY, SPRINGER & MATTERN. P.C.
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We certainly understand that CMS wants to make sure that an on-call specialist comes to treat
the patient. But, we have also been told by at least one regional office that it is acceptable for
the group to reshuffle the on-call list of physicians such that a different physician is on call than
the one originally listed on the on-call list for the day, so long as the hospital is calling the same
phone number for any member of the group. We recommend that CM3 confirm this approach
in revised Guidelines.

6. CMS should be more flexible on the format for Board approval of designation of which
"qualified medical personnel” (QMPs) are authorized to perform medical screening
2Xams.

The Board of 2 hospital client of ours adopted a formal Board resolution setting forth the QMPs
authorized to perform medical screening exams. A few months later, it was informed in a
"Notice of Termination” that the language had to be in either hospital bylaws or medical stafl
rules and regulations, that a Board resolution was insufficient.

The actual regulatory language that covers "qualified medical person” indicates that it must be
determined by "the hospital in its bylaws or rules and regulations.” (See, e.g,, 42 C.F.R.
5§489.24(c)(1)(i)(C).) However, the Interpretive Guidelines contain the following additional
*guidance” (which is unfortunately confusing and inconsistent in places):

A hospital must formally determine who is qualified to perform the
initial medical screeming examinations, i.e., qualified medical
person. While it is permissible for a hospital to designate a non-
physician practitioner as the qualified medical person, the
designated non-physician practitioners must be set forth in a
document that is approved by the governing body of the hospital.
Those health practitioners designated to perform medical screening
examinations are to be identified in the hospital by-laws or in the
rules and regulations govemning the medical staff following
governing body approval. It is not acceptable for the hospital to
allow the medical director of the emergency department 10 make
what may be informal personnel appointments that could

frequently change.

& %
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The MSE must be conducted by an individual(s) who is
determined qualified by hospital by-laws or rules and regulations
and who meets the requirements of §482.55 concerning emer gency
services personnel and direction. The designation of the qualified
medical personnel (QMF) should be set forth in 2 document
approved by the governing body of the hospital. 1f the rules and
regulations of the hospital are approved by the board of trustees or
other governing body, those personnel qualified to perform the
medical screening examinations may be set forth in the rules and
regulations, or the hospital bylaws. It is not acceptable for the
hospital to allow informal personnel appointments that eould

frequently change.
(Interpretive Guidelines to §489.24(a) and to £489. 24(d)(1)(1).)

Tn today’s world, policies are the most common approach to EMTALA issues specifically, and
many other issues generally. Therefore, we suggest that hospital Boards be permitted to
designate QMPs through a "document” other than bylaws, rules and regulations.

(It is worth noting that hospital Boards themszelves may need to implement EMTALA-based
policies for compliance purposes. For example, if the medical staff votes against changes to be
made to bylaws or rules and regulations in order to make them EMTALA-compliant {as
sometimes happens, even when the changes are recommended by the Medical Executive
Committee), Boards have no way to comply other than to adopt a policy or a resolution.)

1. CM3S should strive to reduce regional office variation.

CMS has previously acknowledged the concern thatits different regional offices took different
approaches to EMTALA enforcement. We understand that CMS intended that its Interpretative
Guidelines would in part help to achieve more uniformity. Still, we encounter different
interpretations regarding EMTALA in enforcement actions by differeat regional offices or in
direct communications when we inquire about policy issues or try to resolve concerns. For
example, as to our preceding QMP comments, we have a number of hospital clients that have
made their QMP designations by written policy and they have never been cited for using a

nencompliant approach. CMS should continue to strive to encourage uniformity.

HORTY, SPRINGER. & MATTERN, P.C.

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 38



Beverly 1. Parker
October 12, 2005
Page 10

M. COMMENTS ON OTHER AREAS OF CONCERN

1. hany emergency rooms are overwhelmed by providing services for individuals who do
not need emergency care. We urge CMS to consider ways to address this concem within
EMTALA's mles.

We have had a number of hospital clients ask if there was some way to get those non-urgent
patients out of their ED before a full EMTALA medical screening examination is performed.
That would not only reduce the ED patient load, it could help speed services to true cmergent
patients, as well as allow non-urgent patients to be seen sooner at the hospital's non-ED
outpatient setting.

CMS has never wavered from the position that any patient who presents to the ED must be
provided a medical screening examination. While that position is understandable in the ideal,
from a practical perspective, it clogs ED operations and makes timely attention to ED patients
more difficult. (An additional difficulty and irony: CMS then finds EMTALA violations for
when patients are not szen quickly enough in the ED.) Some flexibility in this area for patients
wheo are really looking for non-urgent care would help lighten the increasingly onénous patient
load in the ED.

2 Patients should be advised if the hospital to which they present is not a participating
provider in their health plan.

It is not uncommen for a patient who presents to a hospital's ED not to know whether the
hospital and the on-call specialist participate in the patient's health plan. It is likely that there
is a nearby hospital and an on-call specialist who are participating providers in that plan. Itcan
be in the patient's interest to know this information. CMS prohibits this information-sharing, as
CMS is concerned that the hospital will use it to "economically coerce” the patient to choose to
go elsewhere. The patient may then be billed tens of thousands of dollars for care by the
hospital to which he or she presented. Being provided care at the other hospital would have
required the patient to pay only the required deductible.

CMS' position seems to presume that hospitals aremore concerned with economic considerations
than the well-being of their patients. If anything, hospitals deserve the presumption of doing
well by their patients; that is the mission and duty of every nonprofit hospital.

Patients, as consumers, want to know this kind of meaningful payment information. They are
upset with hospitals when they are billed for out-of-network services when they could easily
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have gone to or been transferred to a hospital network provider, particularly when the time delay
involved would not result in any material medical risk or deterioration to the patient.

If there is still a concern that patients would make pocketbook rather than good medical
decisions, providing this information to the patient could be limited to those sitnations in which
the physician determines that the patient’s medical condition should not materially deteriorate
by the patient's transfer,

3. Patient transfer choices should be guided by commen sense criteria, and not simply at the
discretion of the sending hospital.

Under the existing interpretation of the nondiscrimination/specialized capabilities provision, a
hospital can choose to contact another hospital hundreds of miles away for a proposed transfer,
even though another capable hospital is much closer to the gending hospital. We are aware of
such occurrences.

In some cases, it appears that a hospital transfers insured patients to one hospital, but it contacts
other hospitals (which have the same specialized capabilities) when the patients involved are
uninsured, on Medicaid, etc. !

Distance, transfer time involved, and perhaps even pattems of patient transfers (and hospital
relationships) should be factors that weigh en hospital transfer decisions.

4, EMTALA compliance by CMS regional offices should take into account actions by local
authorities.

We are aware of at least two situations in which local police took a patient from a hospital's EL
to another hospital's ED upon their own autherity. In one of these situations, the first hospital
was found to have violated EMTALA based at least in part upon what appeared to be the actions
of the police officers.

ED staff and physicians have enough work on their hands to manage busy emergency
departments. They should not be responsible, under EMTALA, for confronting and challenging
police officers who, on their own authority, remove a patient to be brought to another facility.
{Why would the police act in this manner? From our experience, it could be for any of a number

of reasons. The police officers could be from another area and want the patient to be cared for
in a hospital in their "jurisdiction.” Or, the hospital in another area may be the one that has a
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contract with the State to provide specialty services to a Medicaid population {mental health care
being one example).

Hospitals can get caught in any number of ways by decisions made by police or the State (the
latter in terms of contractual relationships). In the mental health care arena, it is COmmMon — even
required — for certain patients to be transferred from one facility to another in a police vehicle
(this is particularly the case with a patient transferred from a private community hospital to a
state hospital, for reasons of physical control and gopurity). EMTALA compliance is not part
of the decision-making, even though the decision is put upon the hospital but not made by the
hospital.

Thank you for your consideration of these comments.

Sincerely,

=

an Steinberg

/JLMXW#

BB/AS/SLAdjm

Enclosure
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Item 5: Correspondence dated August 9, 2006, from the law firm of Horty,
Springer, and Mattern

HORTY, SPRINGER & MATTERN

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

JCHE HORTY 4614 Frei Aveae, Prrrssunci, PA 15213

LINTsA, HAIBALD Trassnose: (412) SET-T6TT

BARBARS, & WL ACKLIORD Facsmuie: (402} 6477602

CVUNTER b SMURLHICLLANT 3 www hortyspringe.cam

CHARLGTTY 5 AFFERIES ERIC W, SPRINGER dof SirbaEL;
HENEY b CASALE CLARA, L. MATTERN (1534101}

August 9, 2006

John A. Kusske, M.ID,

EMTALA Technical Advisory Group

cio Beverly 1. Parker

Drivision of Acute Care

Centers for Medicare & Medicaid Services
Mail Stop C4-08-06

7500 Security Boulevard

Baltimore, MD 21244-1830

Re:  The Emergency Medical Treatment
and Active Labor Act ("EMTALA™) -
Examples of Continued Hardship by the
"Specialized Capabilities” Provision

Drear Dr. Kusske:

Susan Lapenta and | had the pleasure of speaking with you this past April in connection with
your work with the EMTALA Technical Advisory Group ("TAG"). You had called our office
to discuss our October 12, 2005 letter sent to the TAG. For reminder purposes, a copy of that
October 12 letter is enclosed.

For Susan and myself, a highlight of our conversation was how much of it focused on the real
and practical difficulties EMTALA places upon hospitals and physicians. That includes the
difficulties oftentimes created by EMTALA's "non-discrimination” or "specialized capabilities”
provision, the first-described item in the on-call comments of the enclosed October 12 letter.

Our office recently assisted Kootenai Medical Center (K WM™ located in Coeur d' Alene, ldaho,

in responding to an EMTALA deficiency determination made by the Seattle CMS Regional
Office ("RO") based upon the specialized capabilities provision. That work, once again, showed
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us just how badly this provision can hit community hospitals and specialists who are trying to
do right by their community.

Given the nature of our April phone call, I thought it could be helpful to the TAG to see justhow
EMTALA enforcement continues to pose hardships and unfaimess. There continues o be
uncertainties as to EMTALA's reach, and, in important situations, little advance written
guidance,

{We are not sending you this letter on behalf of KMC, but to illustrate problems the specialized
capabilities provision presents. KMC has permitted us to identify it for this purpose. If you
would like, we would be happy to send you the full packet that KMC sent the RO, if that will be
helpful 1o you.)

Some quick background: KMC has historically served the five northemn counties in the State of
Idaho, and has a long history of accepting transfers from the four surrounding county hospitals
to its own. The EMTALA deficiencies found by the RO conecerned four instances in which
neurosurgeons on KMC's staff declined to accept proposed patient transfers from hospitals
outside of this five-county region. In each of these situations, the RO determined that KMC had
to accept the patients because a neurosurgeon constituted a "specialized capability,” and KMC
had the capability and capacity to accept the patient.

1. The Difficulties Caused by the Specialized Capabilities Requirement

The KMC physicians involved (both ED and the neurosurgeons) did not understand the way in
which the enforcement of EMTALA has expanded the specialized capabilities requirements. We
have subsequently provided on-site EMTALA education to everyone involved, particularly about
the specialized capabilities requirements.

The physicians’ questions to us — all of them quite fair and reasonable ~ show the burdens placed
on physicians and hospitals by the current interpretation and enforcement of the specialized
capabilities provision:

{a) KMC already serves a full five-county area. These four patient transfers all
originated from outside that five-county area. Are there no geographic limits
within the specialized capabilities requirement? Would KMC have to accept a
patient transferred from anywhere in ldaho?

(b}  The hospitals and physicians involved in the proposed patient transfers typically
transfer neurcsurgery patients to a hospital in Spokane, These proposed patient

HORTY, SPRINGER & MATTERN, FC.
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transfers were entirely unexpected. Shouldn't that have some bearing in a finding
of an EMTALA deficiency?

{¢)  When the hospitals outside of the surrounding four counties do not have a
neurosurgeon on call, they never let KMC know this in advance (although this has
been repeatedly requested). Again, for purposes of planning and practice
management, shouldn’t hospitals be expected to alert potential receiving hospitals
in advance? Shouldn't that be a part of the specialized capabilities requirements?
And of whether to make a finding of an EMTALA deficiency?

Based upon our experience with the manner in which ROs typically enforce the specialized
capabilities provision, our legal answers were (a) there are no geographic lirnits to the provision,
{b) ROs have no obligation to consider the "faimess and appropriateness” from the perspective
of the proposed receiving hospital and physician, and (c) there is no absolute requirement of
advance notification of possible patient transfers upcoming.

While legally correct, these answers pose significant hardships on all hospitals and on-call
specialists. There must be better answers than the pure legal ones.

In the KMC area, there is a physician-owned hospital that does not have an ED. Physicians on
KMC's medical staff are threatening to abandon the full-service hospital. If that is the case,
KMC may no longer have specialized capabilities in any number of patient care areas.
Perversely, rigid EMTALA interpretations could result in a diminution in services. That would
serve neither KMC nor, more importantly, the larger commumity which it serves.

1. The Sending Hospital's Responsibilities

Under EMTALA, when a hospital is not able to provide on-call services, it is to have a policy
in place as to how it will manage patients who present to its ED the need of such services. Itis
our understanding that for these situations it is best for each hospital to alert other hospitals in
the area that it will have to be transferring patients because of an uncovered ED. That 1s
particularly the case when this information has been specifically requested by another hospital
in the area, for its own planning purposes,

In its explanation letter to the Seartle RO, KMC asked for guidance as to the responsibilities of
the transferring hospital in this situation. In a follow-up conversation, the RO told KMC that if

it had any concerns with other hospitals’ actions in this area, KMC's sole "remedy” was to report
that hospital for a potential EMTALA violation.

HORTY. SPRINGER & MATTERN, RC.

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 44



Jobhn A. Kusske, M.D,
August 9, 2006
Page 4

There has to be a better answer for situations such as this than “report the other hospital.” That
answer is all punishment based, with no consideration given to preventing concerns from tuming
into EMTALA problems.

Other than some short provisions concerning specialized capabilities in the EMTALA CMS
Guidelines, there are no CMS written rules on specialized capabilities. Hospitals should be able
to expect CMS to provide reasonable advance guidance. Would each RO have managed this
EMTALA matter in the same way? Are the limits on the RO's discretion?

The way in which the specialized capabilities provision is being enforced sets hospitals against
hospitals as well as physicians against hospitals. There must be a better way to make this work.

K Difficult Time Requirements Put Upon KMC by the RO
These final concerns are much less important on a policy level than the ones just raised.

KMC received its EMTALA deficiency letter from the RO on Thursday, June 29, with a
response due date of Monday, July 10. That time period, basically a little over a week, included
the July 4 holiday within it. (The RO contact was gone on vacation for a day or two within that
ten-day period.)

While the RO granted KMC a two-day extension on the due date, the RO said that KMC had to
be re-surveyed and approved by CMS before the July 20 public notice date. Otherwise, the
public notice would go forward and KMC would receive its Medicare termination letier on
July 22.

This extreme inflexibility is harsher than every other "fast track” deficiency case on which we
have worked. With all those other cases, the submission of the corrective action plan stopped
everything else from happening while the RO reviewed the hospital's materials.

In our experience, the follow-up survey has never had to take place within the minal "Medicare
termination letter”" fast track time frame. Quite frankly, those time frames taken together
{submission and follow-up survey) were an exceptional hardship on KMC,

There must be a better way to use the specialized capabilities provision to protect patients but

also to be fundamentally fair to the hospitals and physicians involved. We are hopeful that the
TAG can assist CMS in finding that better balance. As before, we would be very happy to talk
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about this situation further and provide more information, if that would be helpful to you and to
the TAG.

Very ours,

Alan Stemnberg
AS/pam

Enclosure
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Item 6: Duties of Transferring and Receiving Hospitals, draft document from the
Action Subcommittee

DUTIES OF HOSPITALS WITH SPECIALIZED CAPABILITIES
TO ACCEPT PATIENT TRANSFERS

DUTIES OF TRANSFERRING HOSPITAL

DUTIES OF RECEIVING HOSPITAL

. Maintain a call list that best meets the

needs of hospital patients. (Transfers
out for conditions hospital normally
capable of handling may suggest
inadequate call list.)

No obligation to accept hospital in-
patients.

Hospital to provide stabilizing care
within its capabilities prior to transfer.

Only required to accept unstable
emergency department patients when
transferring hospital does not have the
capability to provide stabilizing care.

Transfer decision not based on
insurance status/financial means
(Number of transfers of patients
without insurance evidences possible
abusive transfer.)

No obligation to accept if basis for the
transfer is patient request (must be
physician certified of higher level of
care).

Appropriate transfer, as defined in 42
C.F.R. 8 489.24(e)(2).

No obligation to accept if the basis for
the transfer is lack of capacity.

Encourage transfer agreements with
other hospitals where patients routinely
transferred.

Encourage transfer agreements with
hospitals that typically transfer patients
to receiving hospital.

In determination of whether patient is
unstable, treating physician judgment
rules (and re: transferring hospital
capabilities), but may be questioned
later by receiving hospital.

Receiving hospital may recommend
alternative stabilizing care options, but
transferring hospital is not required to
accept recommendation.
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DUTIES OF TRANSFERRING HOSPITAL

DUTIES OF RECEIVING HOSPITAL

7. In determining whether hospital has the | 7. Receiving hospital must accept/reject
capabilities to provide stabilizing care transfer within a “timely” manner.
to the patient, surveyors look at
capabilities of hospital at the time of
the transfer and period thereafter
consistent with the patient’s “window”
for required emergency care.

Availability of additional care that will
be or may be required once the
patient’s emergency medical condition
is stabilized is not a basis for
determining that the hospital lacked the
capability to stabilize the patient’s
EMC.

8. The transferring physician must take 8. Duty to report improper transfers,
into account the distance that the which includes abuses of this
patient will travel in his/her provision, in accordance with 42 C.F.R.
certification that the benefits of the 8 489.20(m).
transfer outweigh the risks.

9. Consider: If requested by the receiving | 9. *“Specialized capabilities” includes
hospital must take patients back once dedicated units, specialized equipment
the patients” EMC has been stabilized and personnel (including on call
and no longer needs higher level of physicians) available at the time of
care. transfer or that will be available within

the patient’s treatment “window.”
Specialized capabilities do not include
medical staff members who are not on
call.

10. Consider: contact nearest appropriate 10. Receiving hospitals should have
hospital first. systems in place to communicate with

admissions staff and on call physicians
to confirm that they have the capacity
and capability to provide stabilizing
care to the patient before accepting a
patient.

11. Receiving hospitals are not required to

accept patient transfer if they lack the
capacity to do so.
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DUTIES OF TRANSFERRING HOSPITAL DUTIES OF RECEIVING HOSPITAL

12. Failure to accept an unstable patient
who requires the hospital’s specialized
capabilities available at the time of
transfer is an EMTALA violation if the
hospital has the capacity to accept the
transfer.
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APPENDIX 2
AGENDA

EMTALA TAG ACTION SUBCOMMITTEE
September 21, 2006

1. Administrative Issues: EMTALA TAG meeting

A. Legal Extern

2. Substantive Issues
A. Follow-Up Care
B. EMTALA in Surge Capacity/Disasters
C. Hospitals with Specialized Capabilities (Duty to Accept)
D. EMTALA Education Recommendations
E. EMTALA Enforcement Recommendations — CMS/OIG
F. EMTALA Psychiatric Care Update
G. Non-Hospital Owned Ambulances

3. Next Steps

4. Adjourn
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APPENDIX 2
(continued)

EMTALATAG
Action Subcommittee Telephone Conference
Date: Thursday, October 5, 2006
Time: 4:00 p.m. EST

Members Present:  Julie Nelson; Brian Robinson; Rory Jaffe, M.D.; Richard Perry,
M.D.; Mark Pearlmutter, M.D.; Mike Rosenberg, M.D.

Others Present: George Morey, CMS; Donna Smith, CMS; Camille Blake, CMS;
Heather Boysel, Extern

MINUTES:

1. Administrative Issues

e No meeting next week due to lack of participant availability.

2. Substantive Issues: Hospitals with Specialized Capabilities

e Discussion:
o Current Rule:

. A participating hospital that has specialized capabilities or
facilities (including, but not limited to, facilities such as burn units, shock-
trauma units, neonatal intensive care units, or (with respect to rural areas)
regional referral centers) may not refuse to accept from a referring hospital
within the boundaries of the United States an appropriate transfer of an
individual who requires such specialized capabilities or facilities if the
receiving hospital has the capacity to treat the individual.

" There is a problem with hospitals transferring patients to other
hospitals with on-call specialists when the transferring hospital had the
capability to take care of patients.

" Sometimes these transfers are really improper transfers under the
guise of requiring “specialized hospitals.”

o] Duties of Transferring Hospital

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 51



= On-call Lists

. Initial recommendation for transferring hospitals: Maintain
a call list that best meets the needs of hospital patients. (Transfers
out for conditions hospital normally capable of handling may
suggest inadequate call list.)

. Transferring hospitals should have the duty to improve on-
call coverage to reduce the number of patients transferred due to
lack of on-call coverage.

. Comments/Questions

- Does the hospital have enough patients with a
particular condition to warrant having on-call for a particular
specialty?

- What about a patient with a condition so rare that
there isn’t an on-call physician for the condition?

- What about when doctor is on-call for an entire
region?

- Issue of on-call physician capabilities: Example:
Inpatient gynecology v. outpatient gynecology.

Need to have education on what “specialty” encompasses
for purposes of establishing the on-call list.

«  Clarify hospital capabilities with respect to
inpatient/outpatient services.

- Should hospitals just be required to have a more
comprehensive back-up plan?

. Refer on-call issue to the on-call subcommittee.

" Stabilization Within Capabilities

. Initial recommendation for transferring hospitals: Hospital
to provide stabilizing care within its capabilities prior to transfer.

This is already a requirement, but could be expanded upon.

. An example of where this would be an issue is in a small
rural hospital where a bad motor vehicle accident occurs and the
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hospital does not have the capability to truly stabilize and has to
transfer patient, but can open airways, etc.

. Is it better for the patient to be transferred immediately or
have further diagnostics when the hospital knows that it doesn’t
have capabilities to stabilize?

. Stabilization efforts and medical screening examinations
should continue within the hospital’s capabilities until time of
transfer rather than as soon as the receiving hospital accepts.

" Transfer Decisions

. Initial suggestion: Transfer decision not based on insurance
status/financial means (Number of transfers of patients without
insurance evidences possible violation.)

. Can transfer for financial reasons with patient’s consent.

. Psychiatric patients generally get transferred based upon
financial means.

. Decision to transfer vs. decision where to transfer.

- Recommendation: Change “transfer decision” to
“Decision whether or not to transfer a particular patient may
not...”; address where to transfer issue in separate sentence.

. Send issue of after-hours and weekends being treated
differently to on-call subcommittee.

- Have surveyors look at the number of patients
transferred on weekends vs. weekdays in determining whether
there is an EMTALA violation.

- One problem is hospitals not wanting to pay for on-
call services.

] Appropriate Transfer

. Initial recommendation for transferring hospital: Must
effect an appropriate transfer, as defined in 42 C.F.R. 8
489.24(e)(2).

. Medical treatment within its “capacity” should be changed
to “capability.”

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 53



. Need to distinguish between capacity and capability and
need to have consistent language.

] Transfer Agreements
. Initial recommendation for transferring hospitals:
Encourage transfer agreements with other hospitals where patients

routinely transferred.

. This is one of the ways to get hospitals to work better
together and prevent animosity.

. Suggested Change: “Transfer agreements may be useful
to....”

. Some question the usefulness of transfer agreements and
whether this should even fall under EMTALA.

. Consensus is to not require or encourage transfer
agreements — remove statement from recommendation.

. One way of discouraging excessive transfers would be to
make the transferring hospital pay for the transfer.

" Travel Distance Considered in Transfer Decision
. Initial recommendation: The transferring physician must

take into account the distance that the patient will travel in his/her
certification that the benefits of the transfer outweigh the risks.

. Distance requirement: could have a 50 mile limit; anything
outside the limit would have to be the closest hospital with
capabilities.

. Suggestions/Comments:

- Hospital could have list to let staff know which
hospitals are closest.

- Could have rule where receiving hospital would not
have to accept patient if there was a closer hospital. This
would put the burden back on the receiving hospital. However,
a specialized hospital probably has a better idea of where other
specialized physicians are located. There are concerns as to
how this would play out, such as whether the specialized
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hospital would be required to call the closer hospital and
whether this would actually delay patient care more than a
longer transfer distance.

- Could have a rule that if a hospital was 50 miles
closer, the receiving hospital could make a recommendation to
go to the closer hospital.

" Return of Patient After Stabilization by Receiving Hospital

. Initial recommendation: If requested by the receiving
hospital must take patients back once the patients’ EMC has been
stabilized and no longer needs higher level of care.

. This is the law in Florida.

. Question of whether the original hospital would have to
pay cost of transferring patient back. Transfer agreements could
be useful in this scenario.

. Concern that physicians do not want to take on
complications after treatment by another hospital and whether the
physicians at the specialized hospital would want to return the
patient to the initial hospital. Could leave this to the discretion of
the receiving hospital and could be used as an additional reason to
not dump patients.

. Need information from Florida on how this works in
Florida.

. Requiring original hospital to take back patient once EMC
has been stabilized makes sense if the patient was really only
transferred because of specialized capabilities.

. Could also require the original hospital to pay for both
transfers in order to discourage dumping.

" Consideration of Patient’s “Window” for Emergency Care

. Initial recommendation: In determining whether hospital
has the capabilities to provide stabilizing care to the patient,
surveyors look at capabilities of hospital at the time of the transfer
and period thereafter consistent with the patient’s “window” for
required emergency care. Availability of additional care that will
be or may be required once the patient’s emergency medical
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condition is stabilized is not a basis for determining that the
hospital lacked the capability to stabilize the patient’s EMC.

. Comments
- Issue of best care versus necessity.

- Need to research when lack of capacity is the only
reason for transfer whether a hospital has a duty to accept —
there may be an old memorandum on the CMS website
regarding this issue.

- Donna Smith will research and forward on to
committee.

- Specialized hospitals can’t take every transfer or
won’t be able to take on more patients in need.

- Reimbursement considerations.

= Could reimburse hospitals for admitting patients in order to
move patients through ER faster.

= Problem of patients remaining in ER for multiple days
because they need to be admitted and the hospital lacks bed
space.

e Consensus:

o] Interpretive Guidelines need to provide more guidance regarding the
duties of transferring and receiving hospitals.

o] Suggested Revisions to the EMTALA Interpretive Guidelines:

" Stabilization efforts and medical screening examinations should
continue within the hospital’s capabilities until time of transfer rather than
as soon as the receiving hospital accepts the transfer.

" Decision whether or not to transfer a particular patient may not be
based on insurance status/financial means. Decision where to transfer
may be based on insurance status/financial means. (Number of transfers of
patients without insurance evidences possible abusive transfers).

. Appropriate transfer, as defined in 42 C.F.R. § 489.24(e)(2) should

be modified to require medical treatment within the hospital’s “capability”
rather than “capacity.”

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 56



3. Next Steps

No recommendation regarding promoting use of transfer
agreements. This should be left to the discretion of the hospitals. Many
members believe that transfer agreements are ineffective.

The transferring physician must take into account the distance that
the patient will travel in his/her certification that the benefits of the
transfer outweigh the risks. If the transfer distance will exceed 50 miles,
the transferring hospital must attempt to transfer patients to the nearest
appropriate hospital. Receiving hospital may question transferring
hospital with respect to other hospitals contacted to confirm that nearest
appropriate hospital contacted when the transfer exceeds 50 miles.

If requested by the receiving hospital, the transferring hospital
must take patients back once the patient’s emergency medical condition
has been stabilized and no longer needs higher level of care.

Duties of transferring and receiving hospitals need to be better
defined.

Next Steps:

0}

(0]

Send issue of transferring hospital’s duty to maintain on-call list that best

meets needs of hospital patients to on-call subcommittee.

Send issue of differences in transfers during weekdays vs. weeknights and

weekends to on-call subcommittee.

Research how Florida law requiring transferring hospital to take patient

back once receiving hospital has stabilized is working.

Donna Smith will research whether a hospital has a duty to accept a

patient when the only reason for the transfer is the transferee hospital’s lack of
bed space.

Julie Nelson will revise “Duties of Hospitals with Specialized Capabilities to
Accept Patient Transfers” document to reflect comments from meeting and e-mail
to subcommittee members.

Revised document should be reviewed by the rest of the committee and any
comments submitted to Julie Nelson.

Although next week’s call is cancelled, will use e-mail to get through some of the

issues that were to be discussed.

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 57



4. Adjourn: 5:06 p.m. EST
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APPENDIX 2
(continued)

EMTALA TAG MEETING

Date: Thursday, October 19, 2006
Time: 4:00 p.m. EST

Members Present:  Julie Nelson; Azzie Conley; S.R. Thorwards, M.D.; Mike
Rosenberg, M.D.; Richard Perry, M.D.

Others Present: George Morey, CMS; Donna Smith, CMS; Marilyn Dahl, CMS;
Edith Hambrick, CMS, Heather Boysel, Extern

Minutes:

1. Administrative Issues

e Deadline for attachments at TAG meeting is 10/25

2. Substantive Issues: Hospitals with Specialized Capabilities

A. EMTALA Education Recommendations
o Standardized Regional Office/State Surveyor Education

= Discussion Items:
e Recommend CMS monitoring function.
e Central office is currently looking at ways to make
surveyor interpretation/enforcement more consistent.
e There may be less resource-intensive ways to flag trends
among regions; CMS should have flexibility.
e Since 2000, surveyor education has taken place every two
years.
e Right now it is not possible to do annual education sessions
due to lack of resources.
e Annual education is important because of problem with
inconsistent regional application.
e Hospitals are expected to educate their personnel annually
on compliance issues .
= Consensus:
e New Recommendation: CMS central office to establish a
system to enhance the consistency of the standards within
the regions.

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 59



= Next Step:
e Julie Nelson will update EMTALA Education
Recommendations to reflect consensus.

o Patient Education

= Discussion Items:

e Who would be responsible for patient education?

e Should this be put on CMS website for Medicare
beneficiaries?

o Point out that there are different levels of care and
explain what each level does.

e Important to educate patients that hospital requests for
social security numbers and citizenship documentation as
part of 81011 do not constitute violations of EMTALA.

= Consensus:

e Keep patient education recommendations as stated, but we
may need to explore § 1011 requirements in more detail.

= Next Step:

e Send recommendations to rest of committee to confirm
consensus on this issue.

B. Duty of Hospitals w/ Specialized Capabilities — Duties of Transferring Hospitals

o0 Duty to maintain on-call lists.
= Discussion Items:

e The present concern is that there are excessive transfers due
to insufficient on-call list.

= Consensus:

e None.

= Next Steps:

e Send this issue to on-call subcommittee.

o0 Duty to provide appropriate MSE and care within capabilities until patient
is transferred.
= Discussion Items:

e Example: Severe head trauma patient may require at least
open airways.

e Some patients require some stabilization services prior to
transfer and transferring hospital should do as many of
these things as they can to stabilize the patient before
transferring.

e The language of the recommendation should identify what
is emergently germane at the moment and what is not.

e The goal of this recommendation is to reduce the need to
transfer patients and the amount of stabilizing care the
receiving hospital is responsible to provide.
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e Suggestion: Hospital is expected to complete all reasonable
stabilization steps as long as it does not delay necessary
life-saving care.

0 Would this create a problem of jeopardizing patient
care because the transfer is delayed?

0 The decision to transfer is based upon medical
judgment.

o Is “life threatening” condition a new standard that
would be created by this?

e The main concern here is that a hospital will neglect
necessary services because it has an excuse to transfer. An
example is when x-ray machine down. Sometimes the x-
ray is not the most germane issue and outcome could be
that x-ray showed everything to be fine.

= Consensus:

e Hospital is expected to complete all reasonable stabilization
steps as long as it does not delay necessary life-saving care.

e The language should state that the physician still has the
ability to make a medical judgment.

= Next Steps:

e Seeif TAG and CMS like this concept and the language
can be worked out at a later date.

o0 Decision as to whether or not to transfer may not be based on insurance
status/financial means (number of transfers of patients without insurance
evidences possible abusive transfers.)

= Discussion Items:

e One of the issues here is psychiatric programs where
decision to transfer can be based on financial issues.

e Don’t want to unintentionally place patient’s family under
financial duress by not explaining financial consequences
of different facilities.

e Should share financial issues with family in allowing them
to make decision of where to transfer when it is a patient
request transfer, rather than a certified transfer.

e Will the need to explain the financials of transfers lead to a
delay in services overall?

e This is generally a psychiatric patient issue and comes up
often.

e Once patient is “stabilized,” financial information would be
very important when considering where to have next
procedures done.

e Do managed care contracts make difference in price to
patient?

e s it hospital’s responsibility to know where cheapest place
is for patient to go?
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Suggestion: Don’t require hospitals to discuss financial
impact of where to transfer, but permit hospitals to discuss
this with patients without violating EMTALA.

0 At what point can you have that conversation? Can
discuss this once the patient “stable for transfer.”
However, definition of “stable” is very murky.

o Compromise could be to state that treatment is not
contingent on ability to pay.

Explore concept of community protocols as an exception to
the rule.

Could make this rule only apply to certified transfers and
not patient request transfers.

Sometimes patient doesn’t want to be at the hospital they
are taken to and may want to be transferred.

Does receiving hospital have an obligation to accept patient
request transfers?

=  Consensus:

Don’t require hospitals to discuss financial impact of where
to transfer, but permit hospitals to discuss this with patients
without violating EMTALA.

= Next steps:

Send to rest of committee for review.

0 Appropriate Transfer
= Discussion ltems:

It is difficult for a hospital to be found to lack capacity, but
there are certain things that make lateral transfers
appropriate transfer.

Need to distinguish between appropriate transfer and duty
to accept.

This issue is being looked at by CMS.

If a hospital is truly not capable of dealing with an EMC,
lateral transfer should be mandatory on receiving hospital.
However, there is a concern of abuses by transferring
hospitals.

The test for lack of capacity is a stringent standard, so
receiving hospitals should have duty to accept.

The program memo and current interpretive guidelines on
this issue are confusing, should be reviewed to better
explain appropriate transfers.

Test could be that transfer is appropriate if there is an
“insurmountable barrier.”

The problem here could be just that language is not clear,
but policy is okay.

=  Consensus:
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e Program memo and current interpretive guidelines on this
issue are confusing.
= Next Steps:
e Program memo and current interpretive guidelines should
be reviewed to better explain appropriate transfers.

3. Next Steps

e Julie Nelson will make changes consistent with consensus from this meeting and
re-circulate through email to committee.

5. Adjourn: 5:06 p.m. EST
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Date:

Time:

APPENDIX 2
(continued)

EMTALATAG

ACTION SUBCOMMITTEE TELEPHONE CONFERENCE

Thursday, October 26, 2006

4:00 p.m. EST

Members Present: Julie Nelson; S.R. Thorwards, M.D.; Dodjie Guioa; Richard Perry,

M.D.; Mark Pearlmutter, M.D.

Others Present: George Morey, CMS; Edith Hambrick, CMS; Heather Boysel,

MINUTES:

Extern

1. Administrative Issues

e All documents must be completed and sent to CMS by close of business Friday,
October 27, 2006 in order to be included in the TAG binders. Alternatively,
members may present materials as handouts at the TAG meeting (30 copies, and
CD format for CMS).

2. Substantive Issues:

A. Patient Parking Program Memorandum

e Issue: The TAG received public testimony opposing the memorandum, therefore
the subcommittee needs to review this concern.
e Discussion Items:

(0}

(0}

(0]

(0]

Technically, the program memorandum reflects a correct interpretation of
EMTALA, but places burdens on hospitals that are overcapacity.

The memorandum was originally developed in 2003 by Region VI with
hospital association and provider input.

Initial intent was not to place burdens on hospitals that lacked the
capability to offload patients immediately. To apply, the patient must
have an EMC and the hospital must have the capability to promptly off-
load patients. It was not designed for the situation where multiple
ambulances arrive at the same time or the hospital is experiencing an ED
overcrowding situation.

Arizona has an issue with hospital overcapacity and it is often hard to
promptly off-load ambulances.

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 64



o It would be helpful to provide guidance to clearly state the exceptions to
CMS’ general rule, including overcapacity constraints.

0 How can surveyors tell the difference between legitimate waiting and
illegitimate waiting? Surveyor will look to see if all available resources
were being used.

e Consensus:

o0 Action subcommittee agrees with the program memorandum, provided
that there are adequate exceptions for situations where hospitals cannot
comply. Recommend that CMS revise the program memorandum to
clearly state these exceptions.

e Next Steps:

o Dodjie will put together bullet points to incorporate into the existing
program memorandum to further explain the intent behind the rule and
exceptions.

B. Duty of Hospitals to Accept Patient Transfers

e Determining Capabilities of Transferring Hospital
o Discussion Items:

= Recommendation: In determining whether hospital has the
capabilities to provide stabilizing care to the patient, surveyors
look at capabilities of hospital at the time of the transfer and period
thereafter consistent with the patient’s “window” for required
emergency care. Availability of additional care that will be or may
be required once the patient’s emergency medical condition is
stabilized is not a basis for determining that the hospital lacked the
capability to stabilize the patient’s EMC.

= The old interpretive guidelines state that the receiving hospital has
a duty to treat reasonably foreseeable complications of the EMC.

= Concern over a patient who requires appendectomy, and surgeon
can’t be there for two hours, so hospital decides to transfer, even
though the patient could have been stabilized two hours later
(condition not require immediate surgery).

= Want to avoid every patient being sent to level one trauma centers
because one aspect of care is not available at the transferring
hospital.

= This recommendation would be the flip side of the old interpretive
guidelines in requiring transferring hospital to treat what they can
treat to prevent an abuse without hampering patient care. Hospital
should look to see if they have the capability to treat patient within
the patient’s window of time for treatment.

= Don’t want to extend duties beyond stabilization.

= The transferring physician must make a medical judgment that
patient should be transferred because EMC requires more
immediate treatment.
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= Could tie back to treating physician’s judgment. Want hospitals to
keep patients if they will have the capabilities within the patient’s
treatment window.

= Could be tied into following transferring hospital duty:

e Provide appropriate medical screening examination and
stabilizing care within the transferring hospital’s
capabilities prior to transfer, in accordance with 42 C.F.R.
489.24(d)(1) and (e)(2)(i). [Note: recommend revising
(e)(2)(i) to state that the “transferring hospital provides
medical treatment within its capability” (instead of
“capacity).]

The extent of the medical screening examination and
stabilization will depend on the patient’s needs and the
hospital’s capabilities. When determining a hospital’s
capabilities, the critical question is whether the hospital has
the capabilities to provide the services that are necessary to
stabilize the patient’s emergency medical condition. It
would not be acceptable for a hospital to transfer a patient
solely because it does not have capabilities that the patient
requires, but are not essential to stabilize the patient’s
emergency medical condition. When the hospital does not
have the capability to completely stabilize the patient’s
emergency medical condition, the hospital must complete
all necessary stabilizing steps within its capability unless
doing so would cause an undue delay in the patient’s care
and transfer (e.g., severe head trauma patients that do not
present to a trauma center may require basic stabilization,
then transfer).
= The above recommended duty, however, does not address the
timing issue. If a hospital believes that it has been dumped on, this
can be explored in the survey process.
= Some examples, such as appendectomy example, would be helpful.
Hospitals shouldn’t use the excuse to transfer that a physician is
not currently there or that MRI will be back up in 45 minutes.
o Consensus:
= When looking at hospital’s capabilities, take into consideration
time frame for patient’s needs.
0 Next Steps:
= Julie Nelson will revise this section of the document to reflect the
subcommittee’s consensus.
e Taking Distance into Consideration for Transfers
o Discussion Items:
= Recommendation: The transferring physician must take into
account the distance that the patient will travel in his/her
certification that the benefits of the transfer outweigh the risks. If
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the transfer distance will exceed 50 miles, the transferring hospital
must attempt to transfer patients to the nearest appropriate hospital.
Receiving hospital may question transferring hospital with respect
to other hospitals contacted to confirm that nearest appropriate
hospital contacted when the transfer exceeds 50 miles.
= This could give receiving hospitals reason to delay patient care
because receiving hospital can question transferring hospital.
= This is more of an issue in the Southwest. This is concerning truly
long-distance referrals.
= Recommendation: Change last sentence to say “Surveyors may
look into...”
= Recommendation: Delete the last sentence.
o Consensus:
= Will bracket to show that this is under discussion and defer to
TAG.
0 Next Steps:
= Julie Nelson will incorporate this change into document for TAG.

e Duty to accept unstable patients.
o Discussion Items:
= |nitial Recommendation: Only required to accept unstable
emergency department patients when transferring hospital does not
have the capability to provide stabilizing care.
= Not talking about patients who are truly stable.
= Suggestion: Change to “patients who cannot be stabilized at the
transferring hospital.”
o Consensus:
= Only required to accept patients that the transferring hospital is not
capable of stabilizing.
0 Next Steps:
= Julie Nelson will incorporate this change into document for TAG.

e Patient Request Transfers
o Discussion Items:
= Recommendation: No obligation to accept if SOLE basis for the
transfer is patient request (must be physician certified of higher
level of care).
o Consensus:
= No obligation to accept if only basis for the transfer is patient
request (must be physician certified of higher level of care).
0 Next Steps:
= Accept recommendation.

e Basis for Transfer is Lack of Capacity
o Discussion Items:
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= Recommendation: No obligation to accept if the basis for the
transfer is lack of capacity, with the exception of when the
transferring hospital faces an insurmountable barrier to providing
care (e.g., surge capacity, disaster, lack of critical equipment
because equipment is down).
= Capacity is different than capability.
= When a hospital experiences typical lack of capacity, it is required
to just make do.
= What about when your hospital is at inpatient capacity and another
is not? This will not prevent a transfer, but will not impose a duty
on receiving hospital.
= Ex. Cardiac patient for whom hospital has done everything they
can and have no beds? Concern here is that everyone is already
over capacity. Don’t want hospitals to be too quick to transfer
patients to other hospitals at capacity.
= Surveyor can look to see whether hospital has done everything
possible. If not, the transfer would not be appropriate.
= Whether or not hospital truly lacked capacity is handled by the
“insurmountable barrier” exception outlined in the proposal.
= Problem with requiring a receiving hospital to go above its
capacity in order to comply with duty to accept.
= Don’t want critical patients to remain in ER and receive sub-
optimal care. Want these patients to be transferred to the
appropriate care setting.
= Provide more examples to clarify recommendation.
= Concern is that receiving hospitals will be looked at taking into
consideration what they have done previously to deal with.
= Hospitals should not have an obligation to accept a patient when
only have one bed and need to account for the receiving hospital’s
own needs.
= Don’t want hospitals to transfer solely based on capacity issues —
the patient must have an EMC as well.
o Consensus:
= Revise recommendation to clarify intent.
0 Next Steps:
= Julie Nelson will revise document to reflect intent.
e Time Frame to Accept/Reject
o Discussion Items:
= Recommendation: Receiving hospital must accept/reject transfer
within a “timely” manner.
= Problem is that hospitals are not refusing transfers, but are
accepting or rejecting within a timely manner (passive refusal).
= Hospitals should have communication systems in place to
determine whether can accept in a timely manner.
= Should be a very short timeframe.
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= Acceptable timeframe would be 20 minutes — 1 hour. One hour
should be enough time.
= Need to specify that this is the decision whether to accept.
o Consensus:
= Agree with recommendation, but further clarify timeframe and that
this is regarding the decision whether or not to accept, not
timeframe for when receiving hospital actually accepts the patient.
0 Next Steps:
= Julie Nelson will revise document to reflect clarifications.
e Cost of Transfer
o Discussion Items:
= Recommendation: Consider: Transferring hospital must pay for
the cost of the transfer to the receiving hospital if the cost of
transfer is not reimbursed by the patient’s insurance carrier, a
federal or state health care program, or the patient.
= This is already addressed in statute - § 1395dd(d)(2)(B).
o Consensus:
= None.
0 Next Steps:
= Include in final report for TAG consideration.

C. Psychiatric Issues

e Discussion Items:
o0 Definition of EMC as it relates to psychiatry
= Current regulations provide what is considered is a psychiatric
EMC
= Want to add term “gravely disabled” to the current definition
= “Gravely disabled” is relatively common term — means danger to
oneself due to extremely poor judgment or inability to care for self.
= Also include a definition of gravely disabled.
= This would be in the interpretive guidelines.
o Community protocol concept
= There are some cases where psychiatric patients are transferred
based on insurance participation in state program.
= Several states have a single point of entry system as a protocol. If
the single point of entry is not a hospital, would not be a problem.
= This is meant to deal with situation where hospital does have
psychiatric facility, but want to move patient based on financial
issues consistent with the state protocol.
= Some places patient cannot go to state facility without going
through state hospital. This is a common paradigm.
= Don’t want EMTALA to prevent hospitals from doing what they
are supposed to do under state law in transferring to state facility.
0 Hospitals bylaws should be allowed to define who can perform MSE for
psychiatric issues.
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= Governing body has the responsibility for determining who are
QMP’s.
= As long as permitted under license, this is allowed.
= Prevents requiring law to account for who is QMP, which may
vary from state to state
e Consensus:

o0 Change definition of EMC pertaining to psychiatric patients to include
“gravely disabled” and a definition of “gravely disabled.”

o Community protocol concept: EMTALA does not prevent hospitals from
transferring psychiatric patients based on insurance participation in state
program.

0 Hospitals bylaws may define who can perform MSE for psychiatric issues
consistent with state licensing scheme.

e Next Steps:

0 Mark Pearlmutter will put together a document that outlines these

recommendations for the TAG’s consideration.

3. Next Steps

e Dodjie Guioa will put together Patient Parking Program Memorandum with bullet
points to explain intent of and exceptions to rule.

e Julie Nelson will update TAG Action Subcommittee recommendations.

e Mark Pearlmutter will put together document outlining psychiatric
recommendations for TAG’s consideration.

6. Adjourn: 5:05 p.m. EST
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APPENDIX 3
The following memo from Dodjie Guioa, Hospital/ EMTALA Lead for CMS Region VI,

was drafted by an EMTALA TAG member to assist the EMTALA TAG in deliberation.
It does not represent official CMS policy.
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APPENDIX 3

DRAFT: FOR EMTALA TAG DELIBERATION ONLY
Date: October 27, 2006
To: EMTALA TAG Members

From: Dodjie B. Guioa
HospitalEMTALA Lead
CMS Regional VI

Subject: EMTALA - “Parking” of EMS patients in hospitals
BACKGROUND

My office issued the original letter (Attachment 1) on March 20, 2002 to address specific
concerns from EMS and hospital providers voiced during the TX Governor’s Trauma
Advisory Committee that CMS Region VI was invited to participate. The specific
concern was that hospital ED staff deliberately delay the transfer of individuals from the
EMS provider’s stretcher to an ED bed with the impression that the ED staff is relieved
of their EMTALA obligation by doing so. It was reported that there were ED staff
(physicians and/or nurses) available for patient care in majority of the occasions where
the delay of transfer was done. The letter was mailed to all the hospital associations in
Region VI.

The letter was published on a couple of national EMS publication after it was released,
and my office fielded questions for clarification from various States across the nation,
including graduate students from New Jersey, New York and Washington.

My office forwarded a copy of that letter to CMS Region IV in late 2005 at their request
and the letter was subsequently mailed out to CMS Region IV hospitals (Attachment 2) in
December 2005.

That letter was brought up during a Hospital Open Door Forum. CMS Central Office

subsequently released a revised version of the above letters as an S & C Letter (06-21)
(Attachment 3) in July 2006.
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DRAFT: FOR EMTALA TAG DELIBERATION ONLY

ENFORCEMENT

The intent of our March 20, 2002 letter and the S & C Letter 06-21 (Letters) is to ensure
that any individual presenting to the dedicated ED of a hospital receives, in a timely
manner, an appropriate medical screening examination (MSE) and/or stabilizing
treatment of an emergency medical condition in accordance with the individual’s
presenting symptomatologies depending on the hospital’s capacity and capability at the
time of presentation.

It was not the intent of the Letters to obligate hospitals to take immediate possession of
an individual from EMS provider staff when the hospitals do not have the capacity or the
capability at the time of presentation. However, the individual should be seen in
accordance with the hospital’s triage policy, as should any individual who presents in the
ED. For example, if the EMS provider brought an individual to the dedicated ED at a
time when the ED staff were occupied dealing with a trauma case, it is reasonable that the
EMS provider staff has to stay with the individual and wait until such time that there are
ED staff available to care for that individual. However, an ED staff still needs to
examine the individual to ensure that the individual’s condition does not require an
emergent intervention and assure that the EMS provider staff can appropriately monitor
the individual’s condition.

The Letters were intended to clarify that a hospital practice of deliberately delaying the
provision of an appropriate MSE and/or stabilizing treatment by refusing to take
responsibility for the patient upon presentation and a request for examination and/or
treatment of a medical condition was made. When individuals arriving via EMS
providers are required to wait several hours with only EMS provider staff attending to
them, then this practice maybe viewed as a violation of the EMTALA requirements. The
practice in question, in addition to raising patient safety and quality care concerns, also
could create community concern about the availability of EMS services, due to the
ambulance units being forced to stay at the hospital for a prolonged period of time.

It was not the intent of the guidance in the Letters that there should be enforcement action

against any hospital when the delay in the immediate provision of an appropriate MSE
and/or stabilizing treatment is due to circumstances beyond the hospital’s control.
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APPENDIX 4

APPLICATION OF EMTALA IN A STATE OF EMERGENCY

DRAFT

CURRENT RULE:

42 C.F.R. 489.24(A)(2)

Sanctions under this section for inappropriate transfer during a national emergency do not
apply to a hospital with a dedicated emergency department located in an emergency area,
as specified in section 1135(g)(1) of the Act.

42 U.S.C. § 1320b-5 (SSA § 1135)

Sanctions under section 1395dd [EMTALA] for a transfer of an individual who has not
been stabilized in violation of subsection (c) of such section [may be waived] if the
transfer arises out of the circumstances of the emergency. The waiver is limited to a 72
hour period.

NEED FOR CHANGE:

EMTALA currently exempts hospitals and physicians from EMTALA enforcement for
violations of the EMTALA provisions governing appropriate transfers in a national
emergency. This provision does not exempt EMTALA enforcement in a state or city
government emergency, or hospital-specific emergency, that may similarly impact a
hospital’s or physician’s ability to comply with the EMTALA requirements. Disasters or
other emergency situations that may impact a hospital’s ability to comply with EMTALA
may occur at various levels, and not all disasters give rise to a national emergency.

The provision is likewise limited to CMS/OIG enforcement, not private right of actions
against hospitals, and is limited in the EMTALA requirements that may be waived
(transfers) and duration (72 hours). As we have learned from Katrina and other types of
disasters, a hospital’s or physician’s ability to comply with EMTALA may extend
beyond the EMTALA transfer requirements and exceed 72 hours.

The same concerns that prompted CMS to exempt hospitals and physicians from
EMTALA compliance in national emergencies apply equally in state or state of city
government emergencies when hospitals cannot comply with the EMTALA provisions as
a result of the state of emergency. The Action Subcommittee therefore recommends
significant expansion of the EMTALA waiver provisions to provide protection to
hospitals and physicians who are in an emergency situation or emergency area and whose
ability to comply with EMTALA is compromised by the emergency situation. The
Action Subcommittee’s specific recommendations are set forth below.
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ACTION SUBCOMMITTEE RECOMMENDATIONS:

1. Emergency Situations Eligible for Waiver. The Action Subcommittee
recommends expansion of the existing waiver provisions to include: (1) declared
national, state, and county and city government emergencies, and (2) hospital-specific
emergencies as determined by CMS/OIG on a case-by-case basis. Hospital-specific
emergencies may include, for example, hazardous material spills, utility failures, bomb
threats, surge capacity, localized flu epidemic. The Action Subcommittee recommends
that the waiver be a complete and automatic waiver for hospitals located in government
declared national, state, and city government emergencies that impact a hospital’s ability
to comply with EMTALA (and when the hospital is located in the national, state, and city
emergency area). For individual hospital emergencies, CMS may grant waivers
concurrently or retrospectively on a case-by-case basis.

2. Application to Hospitals and Physicians. The Action Subcommittee recommends
that the waiver apply to both hospitals and physicians, for purposes of both CMS/OIG
enforcement and private right of actions.

3. EMTALA Provisions Eligible for Waiver. The specific provisions of EMTALA
that may be waived include:

A. Medical screening examination. Hospitals are still required to provide a
medical screening examination in an emergency situation, but the
determination of whether the medical screening examination was
“appropriate” is based on the hospital’s resources at the time of the
emergency and the care provided to other patients during the emergency
situation. A hospital cannot discriminate against patients based on their
ability to pay during an emergency situation.

B. Qualified Medical Personnel. The hospital should be permitted to use
persons not normally deemed to be qualified medical personnel to provide
medical screening and stabilization services (e.g., RN medical screening
examinations, consistent with state scope of practice). [Alternative:
provided that hospitals state in their “emergency” or “disaster” plans the
additional categories of personnel capable of providing a medical
screening examination in an emergency situation.]

C. Stabilization. In an emergency situation, it may be in the patient’s best
interest for the patient to be promptly transferred to another hospital, even
though the hospital might be technically capable of providing stabilizing
care (e.g., need to prioritize who receives patient beds based on patient
acuity when there is an expected/unexpected surge).
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Transfers. In an emergency situation, it may not be possible for hospitals
and physicians to complete transfer documentation (e.g., physician
certification form) or obtain/send the necessary transfer documentation or
ensure that the patient is transferred (appropriately). In extreme situations,
ambulances may not be available, for example. Hospitals and physicians
should not risk EMTALA sanctions in this situation.

Duty to accept transfers. A hospital in an emergency situation is not
required to accept patients from other hospitals even though the hospital
may have the “specialized capabilities” that the patient requires and the
capacity to provide care.

4, Patient Safety Protections. The Action Subcommittee recommends that patient

safety protections be part of any waiver provision. These protections may include, for

example:

A

The hospital/physician must be experiencing the emergency or located in
the emergency area;

The emergency must interfere with the hospital’s/physician’s ability to
comply with EMTALA.

The waiver is limited only to those specific EMTALA provisions with
which the hospital/physician is unable to comply due to the emergency
situation;

The hospital/physician applies the same criteria for providing care to all
patients presenting with an emergency medical condition during the
emergency;

The hospital/physician develops criteria for care based upon providing the
best response reasonably practicable in the emergency situation;

The hospital/physician takes reasonably practicable steps to assure that
patients receive appropriate screening and stabilization services at another
facility;

5. Term of Waiver. The Action Subcommittee recommends that the waiver continue

until the hospital is no longer in an emergency situation or the government-declared
emergency has been terminated.
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APPENDIX 5
FOLLOW-UP CARE
DRAFT

CURRENT RULE:

Interpretive Guidelines, Tag A407

“For those individuals whose EMCs have been resolved the physician or QMP has
several options:

e Discharge home with follow-up instructions. An individual is considered stable
and ready for discharge when, within reasonable clinical confidence, it is
determined that the individual has reached the point where his/her continued care,
including diagnostic work-up and/or treatment, could be reasonably performed as
an outpatient or later as an inpatient, provided the individual is given a plan for
appropriate follow-up care as part of the discharge instructions. The EMC that
caused the individual to present to the dedicated ED must be resolved, but he
underlying medical condition may persist. Hospitals are expected within reason
to assist/provide discharged information with the necessary information to secure
the necessary follow-up care to prevent relapse or worsening of the medical
condition upon release from the hospital; or

e Inpatient admission for continued care.”

NEED FOR CHANGE:

The current guidance with respect to a hospital’s and physician’s obligation to
provide follow-up care to patients is not entirely clear. The interpretive guideline’s
reference to patients whose emergency medical conditions have been resolved seems to
refer to stable patients, in which case EMTALA would no longer apply, yet seems to
impose additional EMTALA obligations with respect to these patients’ follow up care.
The Action Subcommittee believes that hospitals and physicians need better guidance
with respect to their obligations with respect to follow up care.

RECOMMENDATION:

The Action Subcommittee recommends that the EMTALA Interpretive
Guidelines be amended with respect to follow-up care to clarify that once a patient has
been stabilized, the hospital and physician have no further follow-up care obligation
under EMTALA. The hospital must, however, comply with applicable Medicare
Conditions of Participation. We believe that this interpretation is more consistent with
the EMTALA statute and regulations, which no longer apply once the patient is stabilized
and current CMS interpretation.

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 77



DRAFT
EDUCATION:

Although the Action Subcommittee believes that EMTALA does not impose any
hospital or physician follow-up care obligations once a patient has been stabilized, the
Subcommittee believes that hospitals nevertheless need additional education on follow-
up care options and best practices with respect to patients whose medical conditions,
although stable, may require follow-up care. Accordingly, for education purposes, the
subcommittee provides the following list of potential follow-up care options.

e Provide the patient with a list of physicians or facilities known to provide care to
the patient given the patient's insurance status (together with a plan of care and
recommended timeframe to receive follow-up care);

e Forinsured patients, instruct the patient to contact their personal physician or
health plan for a list of physicians who can provide the necessary care within the
desired timeframe;

e Arrange an appointment for the patient;

e Obtain on-call physician consent to provide follow-up care and instruct patient to
follow-up with on-call physician (may be done on a case-by-case basis or through
a bylaw requirement);

e Notify the patient of the recommended plan of care and timeframe, and instruct
the patient that if they cannot receive care within the timeframe to return to the
hospital emergency department (or other hospital department or clinic) for
definitive care; OR

e Any other action reasonably designed to prevent relapse or worsening of the
patient’s medical condition upon release from the hospital.
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EMTALA EDUCATION RECOMMENDATIONS

DRAFT

1. More Comprehensive CMS Website That Includes:

Statutes

Regulations

Interpretive Guidance

Current CMS/OIG Program Memoranda/Guidance Letters
EMTALA Questions and Answers

Link to Medicare Conditions of Participation
Enforcement Statistics

“Top 10” Cited EMTALA Deficiencies

Special Advisories of Potential EMTALA Violations

S“IOMMODOwW>

2. Standardized Regional Office/State Surveyor Education

A. Annual EMTALA surveyor education sessions (currently offered every
two years)

B. Establish a system to improve consistency in regional office EMTALA
interpretations and enforcement (e.g., assign CMS central office person to
monitor deficiency statements for consistency with CMS policy and
consistency among jurisdictions and remedy concerns).

3. Provider Education

A. Designate/approve specific CMS personnel to participate in provider
education through various educational forums (e.g., AHLA,
hospital/physician association meetings). Establish process to ensure
consistency of information provided.

B. Timely response to provider queries regarding EMTALA compliance and
interpretation questions.

C. Establish a process to address new obstacles to EMTALA compliance and
remedy through regulatory or interpretive guidance change.

4. Patient Education

A Health care destination options and appropriate level of care rendered each
designation (e.g., emergency department, urgent care center; clinic;
physician office).
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B. EMTALA rights and consequences (e.g., EMTALA requires hospitals to
provide care irrespective of the patient’s ability to pay, however, the
hospital may still expect the patient to pay for services rendered).

C. Hospitals may request social security numbers and citizenship
documentation in order to receive payment for care rendered to
undocumented patients (Section 1011 requirements).

D. [other]
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APPENDIX 7

This appendix contains testimony and supporting materials from Air Evac Lifeteam that
includes correspondence with Thomas A. Gustafson, Ph.D., Deputy Director of the
Center for Medicare Management, and Colleen Sandman, RN, Acting Manager of the
Survey and Certification Branch. Dr. Gustafson’s and Ms. Sandman’s responses to
individual letters do not constitute the kinds of statements of national policy that are
made by Federal regulations, interpretive guidelines, or Survey and Certification letters.
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APPENDIX 7

EMTALA TECHNICAL ADVISORY GROUP MEETING
NOVEMBER 2-3, 2006

STATEMENT OF AIR EVAC LIFETEAM

Hello, my name is Seth Myers, RN, BA, MBA, CMTE, and | am the Vice President of
Operations for Air Evac Lifeteam (“Air Evac”). Air Evac is an independent provider of
air ambulance services. Air Evac was founded in 1985 in West Plains, Missouri by a
group of private citizens who were interested in providing the people in their community
better access to emergency medical care. Since its inception, it has been Air Evac’s
mission to provide affordable and quality air ambulance services to rural communities,
closest to people who are great distances from cities with definitive care, where air
ambulance transport is often needed the most.

Air Evac EMS, Inc. was incorporated in June of 1985 and placed its first helicopter into
service at Ozarks Medical Center. Air Evac has since expanded its operations to multiple
rural areas that benefit from air ambulance care. Currently, we have 69 bases in 12 states
throughout the central United States. Air Evac is a licensed air ambulance provider in
Missouri, Arkansas, Oklahoma, Virginia, Tennessee, Mississippi, Illinois, Kentucky,
lowa, Alabama, Indiana, and Texas.

We appreciate the opportunity to present testimony today to the EMTALA Technical
Advisory Group (“TAG”). We are present today to discuss an issue that we have been
facing for the past several years regarding the appropriate transfer of patients from one
hospital to another. Over the past two years, we have seen the troubling practices we will
describe continue to occur, and on a more frequent basis and in more locations. We have
contacted the appropriate Centers for Medicare & Medicaid Services (“CMS”) Regional
Office, as well as the Deputy Director of the Centers for Medicare Management
(“*CMM?”), Thomas A. Gustafson, Ph.D. Our correspondence with CMS is attached to
this testimony for your information. Our testimony will illustrate for the TAG what we
consider to be inappropriate practices on the part of recipient hospitals with regard to the
appropriate transfer of patients under the EMTALA statute at section 1867(c)(2) of the
Social Security Act and regulations at 42 C.F.R. 8 489.24(e)(2), and will make
recommendations for clarifying providers’ obligations under these circumstances.

As you are aware, EMTALA makes clear that each and every patient that comes to an
emergency department will receive a medical screening examination and, if an
emergency medical condition is present, the hospital must provide either appropriate
treatment to stabilize the condition or for the appropriate transfer of the patient to another
medical facility. To appropriately transfer a patient to another facility, EMTALA
requires that the recipient hospital has the capacity and qualified personnel for the
treatment of the patient and that the recipient hospital agrees to accept the transfer of the
patient and provide such appropriate medical care.
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The EMTALA Interpretive Guidelines (“IGs”) further expand on this requirement.’
Under Tag A409, the sending hospital is responsible for ensuring that the transfer is
completed appropriately.”? More specifically, “[t]he physician at the sending hospital
(and not the receiving hospital) has the responsibility to determine the appropriate mode
of equipment, and attendants for transfer.”® Although the 1Gs do not expressly state
whether or not the designation of a particular ambulance provider is within the discretion
of the attending physician and/or the sending hospital, “a recipient hospital may not
refuse to accept a patient protected under EMTALA if it does not approve of the method
of transfer approved by the attending physician at the sending hospital.”* The discretion
under which the recipient hospital may refuse a patient protected under EMTALA is
based on whether or not the facility does not have the capacity or the capability to
appropriately treat the patient. As such, if a hospital engages in the practice of refusing to
accept an appropriate transfer based solely on the patient’s mode of transportation, the
recipient hospital should be in violation of EMTALA.

Today, we want to bring to the TAG’s attention instances of such practices that are
having a detrimental impact on patient care and should be considered violations under
EMTALA. Over the past several years, in several of our service regions throughout the
country, receiving hospitals have begun refusing to accept transfers of patients from other
institutions unless the sending hospital agrees to use the receiving hospital’s air medical
services (“AMS”) provider to transfer the patient. Our anecdotal evidence is that this
occurs twice a week, on average, in our service area.” On many occasions, this has
occurred after Air Evac is already on route to or has arrived at the sending hospital.
Consequently, if the sending hospital yields to the receiving hospital’s demand, the
patient’s transport is then delayed for the length of time it takes the receiving hospital’s
helicopter to leave its base and fly to the sending hospital. In nearly all examples of these
situations, the sending hospital yields to the demands of the receiving hospital, thereby,
resulting in a delay in transport and of necessary medical care for the patient.

This practice quite clearly implicates EMTALA, in addition to raising a number of
serious concerns about patient care. By requiring that the sending hospital use only the
recipient hospital’s helicopter, the sending hospital is placed in the difficult position of
having to decide whether the patient’s condition will allow for a delay in the transport
and, if not, finding another receiving hospital, which also causes delay. Furthermore, if
the receiving hospital as a policy conditions all transfers of emergency patients on the use
of its own helicopter for the transport, sending hospitals are then required to use the
receiving hospital’s helicopter even if there is another helicopter in closer proximity to
the sending hospital. Such a policy is unreasonable at best and impedes on the sending

! State Operations Manual, Appendix V — Responsibilities of Medicare Participating Hospitals in
Emergency Cases.
2

1d.
3 m
* Letter from Deputy Director, Center for Medicare Management, Thomas A. Gustafson, Ph.D, to Seth
Myers, Vice President of Operations, Air Evac EMS, Inc. (Aug. 2, 2006).

® If it would be helpful to the TAG, we would be happy to make available specific examples of the
scenarios that we have experienced.
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hospital’s ability to comply with the requirements for arranging an appropriate transfer —
an obligation that the sending hospital must satisfy under the EMTALA statute and
regulations. Although there are circumstances where specialized AMS of the receiving
hospital may be necessary, such as with pediatric hospitals, in most instances there is no
valid reason for a hospital to insist on using its own transport service.

In essence, the actions of the recipient hospital implicate EMTALA and are an EMTALA
violation because there has been a refusal by the recipient hospital to accept the patient
not based on capacity or capability. While the sending hospital “cures” the refusal by
acceding to the recipient hospital’s demands, it does not change the fact that there was an
EMTALA violation — a prohibited refusal of a transfer request. Such a refusal is
aggravated by the fact that it appears to be financially motivated and not based on
medical judgment or patient medical condition. Such a conditional acceptance is
essentially a constructive transfer denial and a forced reformation of the transferring
hospital’s request for transfer.

In effect, what is occurring is that the care of the patient is being determined based on the
receiving hospital’s financial interests, even though a duly-qualified and licensed AMS
provider in closer proximity to the sending hospital is available to transport the patient
and has been called. Given that patient care decisions, especially in emergency
situations, must be based on the best medical interests of the patient and not the financial
interests of the hospital, we believe it is inappropriate medically, ethically, and legally for
a receiving hospital to condition acceptance of a patient on the use of their own
transportation. This is particularly true when this decision could delay emergency
treatment for the patient. Under certain circumstances, the delay in treating the patient
could be a violation of EMTALA, in addition to being generally inconsistent with
providing high quality patient care.

These practices contradict the intent of EMTALA, which is to ensure that any patient in
an emergency situation is provided appropriate medical care by facilities that have the
capacity and personnel to provide such care without delay and without regard for
financial interests. Because the practice of these receiving hospitals goes against the
underlying anti-discrimination and anti-financial incentive principles of the EMTALA
statute and regulations and seems to have become routine practice for some receiving
hospitals, we believe that this matter should be addressed by both the TAG and CMS.

We urge the TAG to review the EMTALA statute and regulations in light of the issues
that we have presented and to advise CMS on how to curb these practices by receiving
hospitals. We believe that CMS should take steps to provide guidance to participating
providers about their obligations under these circumstances as either a published
Frequently Asked Question (“FAQ”) or other type of guidance document made available
to providers, as well as through revisions to the 1Gs and the regulations. CMS must
clarify that receiving hospitals may not arbitrarily deny appropriate transfers of patients
protected under EMTALA simply because the sending hospital is using an AMS provider
other than the receiving hospital’s AMS provider. We believe these practices, which
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result in a delay of necessary medical care for patients, are precisely what Congress
intended EMTALA to protect against.

Thank you again for the opportunity to present our concerns at today’s meeting. We

would be happy to take questions at this time or in the future. If we can provide any
further information regarding these issues, please do not hesitate to contact us.
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LIFET

Ofice OF the Comorate Counsel 417 .255.9913

Movember 12, 2004

Collssn Sandmann

Acting Branch Chief

Cenfers for Medicare & Medicaid Serwvices (CMS)
Region [V

Allania Federal Gantar

&1 Forkylh Streat, 5.W., Buite 4TZ0

Adarta, Georgia 35303-2000

Drear s, Sancmann,

Air Evac ETAS, Inc. i= an independent provider of Air edical Servlops (AMS)
from 40+ locations i 10 stales. Air Evad iz sensitive to the cuinpetitve and
aggressive nature of AL and strives o work coopera lvely with other providers
and instifutions.  Air Evac's primary putpose s o previde aceess o healthoan
for rural patiends. Rocantly Air Cvac and patieni's we have been reguested to
fransfer, have experienced a disturbing and discriminatory practice.

On Detober 22, 2004, Alr Evac racelved a raport from a Registerad Murse at
Baplls! Hospltal in Forrest City, AR that an emsrgency depariment physician had
abtempled fo fransfer a patient to the Regional Medical Center, (The Med) in
Marnphiz, T, about noon on this dake. Accarding to the sending and
responsible phyaican, his patient had been accepted by a Br, Hiodges, who then
reportedly stated to tho sending physician, "if you are sending the patient by Alr
Evac, you can just furn tham aroung because | won'{ sccept them.” The Wing
A3, based ai The Med, reporedly did transfer this pab=nt.

On Qokober 22, 2004, at spproximately 1328, Alr Fvac's leam ol Lake Cily, AR
received g diredt requeast call fram the Ambolance Direcior of Arkansas Methodist
fledical Center (AMCC) requesting a patient fiaht from AMCC to The Mead in
hbamphis, TH. Simultansously, it was reported o Air Evac, @hat the sending ED
phyeician was amanging care for e patient at The Med with » Dr. Fodges, and
Air Evac was requesied o respond by e Ambutance Disector of AMCC. Prior so
Air Evac’s tearn launching on the 13,7 nautical mile flight to AMCC, the feam
recaived g sesond call frem the Ambulance Director canceling the fhight request,
Reportedly, aceording to $a AMGC Ambulance Director, Dr. Hodges accepted

306 Pavis Dr.

BL, Rox 768

West Plaing Mo 66775

Tagsimile 497 2578125
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Letter 1o CMS =
Hovember 12, 2004 2

the patient and then when informed that Alr Evac was enroute to transpart the
patient, Dr. Hodges stated *| will not accept this patient unless The Wing does
the transport.” The Wing then performed the fransport of this patient after
arriving at the patient's bedside around 1350, after a flight of 58.1 nautical miles.

Air Evac's Director of Base Operations (West), Mr. Steve Bassett contacted Ms.
Pam Castieman, Director, Emergency Trauma Cenler at Regional Medical
Center at 1407 Oclober 22, 2004, about this situation and was informed that she
was aware of one instance and had counseled Dr. Hodges. Air Evac then spoke
with the sending physician at AMCC, who stated that he was concarmned about
voicing any complaint as his concemn was in upsatting The Med and having his
patients being denied accaptance because of The Med's being upset with his
transport preference.

Alr Evac wishes 1o file a complaint that in these specific instances, and in other
instances yet to be brought to light, The Med has discriminaled against palients
and interfered with the access o care of patients being referred to its faciliies. In
these two instances lhere was acceplance of patienis solely conditioned on the
recelving facilities being the transporting team. This responsibility is clearly that
of the sending facility and physician. The repor of the sending physiclan at
AMCC, implies that there is a pattern of conditional acceptance of patients at The
Med that demonstrates discriminatory and llegal behavior.

Alr Evac s available to answer any questions and provide malerials at your
request,

Ce:  Mr. Bruce W. Steinhauer, President, The
at Memphis .
Ms. Roselyn Miller, Risk Manager, The Regional Medical Center at
Memphis
Mr. Steve Basseit, Direclor Base Operations (West) Air Evac
Mr. Seth Myers, V.P. Operations, Air Evac
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Diepartnent of Health f Himan Services CMJ’
Centers for Medicare & Medicaid Services

51 Forsyth S, Sable. 4T20
Atlanaa, Georgia 30305-8908 CENTEES v ETSCARE & WETHCAID SERVICES

Ref. I cormes_akr amb recip hos.

Mewvember 30, 2004

Tim Pickering
Corporate Counsel
Air Evac Life Team
306 Davie Drive

PO Box 768

West Plains, Mo 65775

Dear Mr. Pickering:

1 am responding to your letter of Novemnber 12, 2004, in which you complain about The
Regional Medical Center’s (The Med) refusal to accept mhﬁgmmnk
Bvac to their hospital.

The regulation under the Emergency Medical Treatment And Labor Act (EMTALA) for
recipient hospital responsibilities at 42 CFR 489.24(f) stabes a hospital thal has specialized
capubilities or facililies nnay not refiese fo acoept from a referring hospilal within the boundaries of the
Liniled States an appropriate transfer of an indfoidal who requires such specialized capabilities or
Saeilities if the recefving hospilal has the capacity lo treal the individual. [f the patient required the
specialized capabilities of the intended receiving hospital, and the hospital has the capability
arul capacity to accept the transfer, but refused, this requirement has been violated,

In the cases you describe, the hospital made a statement placing a stipulation on the transfer
of requiring a certain air medical service to do the transport. They didn't refuse the patient.,
When this occurs, the sending hospital does not have to honor such request or demand. In
your examples, the hospital did receive the patients, because the

the demand. The regulation would not have been violated in this instance. If the sending
hospital tells the receiving hospital, we request to send a patient with an emergency medical
condition to your hospital and the hospital (having the capability and caparity) refuses the
patient, EMTALA has been violated. The sending hospital does not have to discuss the
sending mode of trarsportation with the receiving hospital. Weag:uﬂne responsibility is
with the sending hospital and physician.

If you can provide instances where The Med did not accept a patient at all, please let us

know. The scenarios you describe do not reflect EMTALA violations, but disagreement
with the mode of transport. We encourage the hospitals to communicate to resolve such
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disagreements with the consideration of promoting the highest quality of patient care in
mind.

If the patient has been stabilized and has no emengency medical condition, the receiving
hospital does not have to accept the patient. Thank you for your inquiry and if you have
additional questions, please contact me at 404-562-7458.

Sincerely,

@MM

Colleen Sandmann, KN

Acting Manager, Survey and Certification Branch
Health Cruality Review Specialist

Region IV EMTALA Coordinator
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WY 4AIR EVAC LIFETEAM

June 7, 2006

Mr. Thomas Gustafson, Deputy Director
Center for Medicare Management

Centers for Medicare and Medicaid Services
Department of Health and Human Services
7500 Security Boulevard

Mail Stop C5-01-14

Baltimore, MD '21244-1850

Dear Mr. Gustafson:

We are writing to express our concern about a business practice in the air medical
services industry that could affect the quality of care provided to Medicare beneficiaries
and, in some cases, beneficiaries’ access to care. Air Evac EMS, Inc. is an independent
provider of air medical services (“AMS") from over 63 locations in 12 states. Air Evac's
primary purpose is to provide access to health care for rural patients. Air Evac is
sensitive to the competitive and aggressive nature of the AMS industry and strives to
work cooperatively with other providers and institations.

Recently, Air Evac and patients we have been requested to transfer have
experienced a troubling practice in several service regions throughout the country. As
explained further below, some hospitals are refusing to accept transfers of patients from
other institutions unless the sending institution agrees to use the receiving institution’s
AMS provider to transfier the patient. This practice raises a number of concems about
patient care and may implicate the Emergency Medical Treatment and Labor Act
(“EMTALA"™). We urge the Centers for Medicare and Medicaid Services (“CMS") to
investigate these concemns and address them through the Technical Advisory Group
(“TAG™) and the Interpretive Guidelines that surveyors must follow in investigating and
evaluating EMTALA violations, including providing specific and appropriate training to
surveyors about this issue. In addition, we are requesting that CMS develop 2 Frequently
Asked Question (“FAQ™) that addresses this issue, and publish the FAQ on the CMS
website as soon as possible to prevent further disruption to patient care.
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Az you know, when a patient presents at a hospital with an emergency medical
condition, the hospital is respensible for providing further medical examination and
treatment as required to stabilize the medical condition, or arranging for appropriate
transfer of the patient to a facility that can provide the necessary services. See 42 C.F.R.
& 489,24(d)(2). When the hospital has determined that it is not capable of providing the
type or level of service required by the paticnt and therefore decides to seek a transfer, it
is the sending hospital that must ensure that the method of transfer is appropriate. See 42
C.F.R. § 489.24(¢). Air Evac provides this type of inter-facility transport upon request by
sending hospitals in its service areas. However, in several regions where Air Evac
operates, including some areas in Tennessee, Indiana, Oklahoma, and Texas, Air Evac
has encountered a problem in attempting to provide these transports, which we believe
implicates and, in some cases, may violate EMTALA. Sending hospitals in these areas
have been told by the receiving hospital that the receiving hospital will not accept the
patient unless the receiving hospital is able to use its own helicopter for the transport. At
times, this has occurred when the Air Evac helicopter is already on route to or has arrived
at the sending hospital. I the sending hospital yields to the receiving hospital’s demand,
the result is that the patient’s transport is delayed for the length of time it takes the
receiving hospital's helicopter to leave its base, and fly to the sending hospital.

This type of demand puts the sending hospital in the difficult position of having to
decide whether the patient’s condition will allow for a delay in the transport and, {f not,
finding another receiving hospital. Furthermore, if the receiving hospital as a policy
conditions all transfers of emergency patients on the use of their own helicopter, sending
hospitals must use the receiving hospital's helicopter even if there is another helicopter in
closer proximity to the sending hospital. Such a policy impedes the sending hospital's
ability to comply with the requirements for aranging an appropriate transfer, an
obligation it must satisfy under the EMTALA regulations. While there are certain limited
circumstances where the use of the receiving hospital's specialty transport staff is
important (e.g., with pediatric hospitals), in most cases, there is no reason for a hospital to
insist on using its transport service.

In essence, what is occurring is that the care of the patient is being determined
based on the receiving hospital's financial interests, even though a duly-qualified and
licensed air transport service in closer proximity to the sending hospital may already be
available to transport the patient. We understand that hospitals may be facing increasing
financial pressure on their AMS programs with full ion to the ambulance fee
schedule, but this is an inappropriate way to deal with such financial pressure. Patient
care decisions, especially in an emergency, must be based on the best medical interests of
the patient, not the financial interests of the hospital.

In addition, as you know, 42 C.F.R. § 489.24{f) requires that a participating
hospital that has specialized capabilities or facilities (including, but not limited to,
facilities such as bumn units, shock-trauma units, neonatal intensive care units, or (with
respect to rural areas) regional referral centers) may not refuse to accept from a referring
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hospital within the boundaries of the United States an appropriate transfer of an
individual who requires such specialized capsbilities or facilities if the receiving hospital
has the capacity to treat the individual.

Consistent with this requirement, we believe it is inappropriate for a receiving
hospital to condition acceptance of a patient on the use of their own transportation,
especially when this decision could delay treatment of the patient. Delay in treating a
patient could be a violation of EMTALA, under certain circumstances, in addition fo
being generally inconsistent with high quality patient care. Given that this troubling
practice seems to be routine for some receiving hospitals, we believe that CMS should
take steps to provide guidance to participating providers about their obligations under
these circumstances, Specifically, we recommend that CMS refer this issue to the
Technical Advisory Group for further discussion and resolution, including clarification of
the Interpretive Guidelines to specify that the behavior described above is inappropriate
and could possibly violate the legal obligations of institutions providing emergency care.

We would be happy to provide more information to CMS and the TAG on the
issues raised above, including specific scenarios that we have encountered, and to work
with the agency to develop additional guidance to ensure that Medicare beneficiaries
receive the high quality AMS services to which they are entitled under the Medicare
program. Thank you for your time and attention to these issues; we will be following up
with you soon.

Sincerely,

BTl

Seth Myers, RN, BA, MBA, CMTE

Vice President Operations
Ajr Evac EMS, Inc.
cc: David Siegel, M.D., 1.D., Chair
EMTALA Technical Advisory Group
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pa TH00 Eacurty Bouenrg
Balimers, MD 21244-1850
B ~2 28
Seth Myers, RN, BA, MBA, CMTE
Vice Prosident Operations
Air Evac EMS, Inc.
PO Box 768

West Plaing, Missouri 65775
Dear Mr, Myers:

hospitals refusing to nccept transfers of patients from other hospitals via alr trmsport unless the

sending hospilal agrees to use the receiving instintion’s air wanspon services. You believe this

practice may be in violation of the Emergency Medical Treatment and Active Labor Act
(EMTALA) and have requested that the Centers for Wisdicere & Modmmid Servizes (CMS)~—— "~
devalop b L ol L E—
fubmil this issue to the EMTALA Technical Advisory Group (TAG) for review.

Section 1867(cM2XD) of the Social Security Act (the Act) and the regulations i

42 CFR 489, 24(e)(2)(iv) require thal an sppropriste transfer under EMTALA be effected through

qualified personnel and transportation equipment. mwwlmtlﬂﬂw —
expand on this requirement. Under Tag A409, we state thai the physician ot the sendinghospital
{and not the receiving haspital) has the responsibility to detcrmine the Szl
equipment, and attendams for transfer. The 1Gs do not explicitly state whether or not
designation of a particular transport company is considered 10 be in the jurisdiction of the
attending physician at the sending hospital. However, & recipient hospilal may not refuse to
wmwimmmmmﬁid@mwdhm#dﬂm
spproved by the attending physician &t the sending hospital. A hospital may only refuse an
mwﬂ-uumdwormhﬁmmnwmmﬁmmmlmm
ot have the capakilityor canacity o fresd the mdivic | hersdore nosam tal ret i)
accept an appropriste frans ﬂmhﬂ%ﬂmnﬂfmﬁﬂrmmmg
hospital does not utilize (he recipient hospital's

be in violation of EMTALA.

Yo suggested that CMS submit this 3 TAG for ; o lhllm
is something that should be brought to the TAG's atiention. ill submit a copy of your

and this response to all members of the TAG, Should the TAG be interested in further
information from you, they will contact you. In the meantime, we will consider your request that
mwbiﬂmFﬁQmmmSWﬁmmﬁhﬂm-Wmm
actions may be needed on this issee,

28°d FELTT  SOBZ-8T1-d3s

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com



IB'd THL0L

Page 2 - Seth Myers, RN, BA, MBA, CMTE

Please note that while the paragraphs sbove state general Medicare policy regarding EMTALA
requirements, as set forth in 42 CFR 489.24, EMTALA enforcement is a complaint-driven
process, Any decigion as to whether or not a violation has cocurred in a specific cage will be
made by the appropriste regional office only after there has been a full investigation including
oconsideration of all the facts and circumstances of the individual complaint

Thenk you for bringing this iasue 1o our athention.

d SE:TT  9@EE-AT-d3=
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APPENDIX 8

June 7, 2006

Mr. Thomas Gustafson, Deputy Director
Center for Medicare Management

Centers for Medicare and Medicaid Services
Department of Health and Human Services
T300 Security Boulevard

Mail Stop C5-01-14

Baltimore, MD 21244- 1850

Re:

Requirements for Ai
Beneficiari
Dear Mr. Gustafson:

We are writing to express our concern about a business practice in the air medical
services industry that could affect the quality of care provided to Medicare beneficiaries
and, in some cases, beneficiaries’ access (o care.

Recently, and patients we have been requested to transfer have
experienced a troubling practice in several service regions throughout the country, As
explained further below, some hospitals are refusing 1o accept transfers.of patients from
other institutions unless the sending institution agrees 1o use the receiving institution’s
AMS provider to transfer the patient. This practice raises a number of concerns about
patient care and may implicate the Emergency Medical Treatment and Labor Act
(“EMTALA™). We urge the Centers for Medicare and Medicaid Services ("CMS") 1o
investigate these concerns and address them through the Technical Advisory Group
(*TAG") and the Interpretive Guidelines that surveyors must follow in investigating and
evaluating EMTALA violations, including providing specific and appropriate training to
surveyors about this issue. In addition, we are requesting that CMS develop a Frequently
Asked Question (“FAQ") that addresses this issue, and publish the FAQ on the CMS
website as soon as possible 1o prevent further disruption to patient care,’

As you know, when a patient presents at a hospital with an emergency medical
condition, the hospital is responsible for providing further medical examination and
treatment as required to stabilize the medical condition, or ammanging for appropriate
transfer of the patient to a facility that can provide the necessary services. See 42 CF.R.
§ 489.24(d){2). When the hospital has determined that it is not capable of providing the
type or level of service required by the patient and therefore decides to seek a transfer, it
is the sending hospital that must ensure that the method of transfer is appropriate. See 42

C.F.R. § 489.24(e). provides this type of inter-facility transpont upon request by
sending hospitals in its service areas. However, in several regions where
operates, including some areas in has

encountered a problem in attempting to provide these transports, which wcrbc“ﬂe
implicates and, in some cases, may violate EMTALA. Sending hospitals in these areas
have been told by the receiving hospital that the receiving hospital will not accept the
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patient unless the receiving hospital is able to use its own helicopter for'the transport, At
times, this has occurred when the helicopter is already on route 1o or has
arrived at the sending hospital. If the sending hospital yields to the receiving hospital’s
demand, the result is that the patient’s transport is delayed for the length of time it takes
the receiving hospital's helicopter to leave its base, and fly to the sending hospital.

This type of demand puts the sending hospital in the difficult position of having to
decide whether the patient’s condition will allow for a delay in the transport and, if not,
finding another receiving hospital. Furthermore, if the receiving hospital as a policy
conditions all transfers of emergency patients on the use of their own helicopter, sending
hospitals must use the receiving hospital’s helicopter even if there is another helicopter in
closer proximity to the sending hospital. Such a policy impedes the sending hospital's
ability to comply with the requirements for arranging an appropriate transfer, an
obligation it must satisfy under the EMTALA regulations. While there are certain limited
circumstances where the use of the receiving hospital's specialty transport staff is
important (e.g., with pediatric hospitals), in most cases, there is no reason for a hospital to
insist on using ils transpor service.

In essence, what is occurring is that the care of the patient is being determined
based on the receiving hospital's financial interests, even though a duly-qualified and
licensed air transport service in closer proximity to the sending hospital may already be
available to transport the patient. We understand that hospitals may be facing increasing
financial pressure on their AMS programs with full conversion to the ambulance fee
schedule, but this is an inappropriate way to deal with such financial pressure. Patient
care decisions, especially in an emergency, must be based on the best medical interests of
the patient, not the financial interests of the hospital.

In addition, as you know, 42 C.F.R. § 489.24(1) requires that a participating
hospital that has specialized capabilities or facilities (including, but not limited to,
facilities such as burn units, shock-trauma units, neonatal intensive care units, or {with
respect to rural areas) regional referral centers) may not refuse 1o accept from a referring
hospital within the boundaries of the United States an appropriate transfer of an
individual who requires such specialized capabilities or facilities if the receiving hospital
has the capacity 1o treat the individual,

Consistent with this requirement, we believe it is inappropriate for a receiving
hospital to condition acceptance of a patient on the use of their own transportation,
especially when this decision could delay treatment of the patient, Delay in treating a
patient could be a violation of EMTALA, under certain circumstances, in addition to
being generally inconsistent with high quality patient care. Given that this troubling
practice seems 1o be routine for some receiving hospitals, we believe that CMS should
take steps to provide guidance to participating providers about their obligations under
these circumstances. Specifically, we recommend that CMS refer this issue to the
Technical Advisory Group for further discussion and resolution, including clarification of

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com

96



Page 3

the Interpretive Guidelines to specify that the behavior described above is inappropriate
and could possibly violate the legal obligations of institutions providing emergency care.

We would be happy to provide more information to CMS and the TAG on the
issues raised above, including specific scenarios that we have encountered, and to work
with the agency to develop additional guidance lo ensure that Medicare beneficiaries
receive the high quality AMS services to which they are entitled under the Medicare
program. Thank you for your time and attention to these issues; we will be following up
with you soon.

Sincerely,

et David Siegel, M.D., LI, Chair
EMTALA Technical Advisory Group
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TESTIMONY ON BEHALF OF
THE CENTER FOR TELEHEALTH & E-HEALTH LAW

TO THE EMERGENCY MEDICAL TREATMENT AND LABOR ACT

(EMTALA)
TECHNICAL ADVISORY GROUP (TAG)

Presented by:

Robert J. Waters
Gardner Carton & Douglas

November 2, 2006
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TESTIMONY ON BEHALF OF
THE CENTER FOR TELEHEALTH & E-HEALTH LAW

TO THE EMERGENCY MEDICAL TREATMENT AND LABOR ACT

(EMTALA)
TECHNICAL ADVISORY GROUP (TAG)

My name is Robert Waters. | serve as Counsel for the Center for Telehealth & E-Health
Law (CTeL). CTeL is a non-profit organization created to examine legal and regulatory
barriers to telehealth and related e-health services. CTelL’s founding members included
the Mayo Clinic, Cleveland Clinic Foundation, Texas Children’s Hospital, and the
Midwest Rural Telemedicine Association. Our membership today includes leading
medical centers from across the United States, both urban and rural. We appreciate the
opportunity to testify before the EMTALA Technical Advisory Group (TAG) on the
issue of on-call physicians and emergency room telehealth services.

CTeL has carefully reviewed the two paragraphs referencing telemedicine under the
Center for Medicare and Medicaid’s (CMS) Interpretive Guidelines — Responsibilities of
Medicare Participating Hospitals in Emergency Cases Section 489.24(j)(1) (hereinafter,
the “Interpretive Guidelines”). Two paragraphs involving Medicare requirements for
telemedicine reimbursement appear to have been inserted into EMTALA guidelines. We
have serious concerns that these two paragraphs that reference Medicare reimbursement
policies may actually limit the care provided to patients presenting at an emergency
department.  Therefore, we propose eliminating these two paragraphs from the
Interpretative Guidelines.

The two paragraphs referencing telemedicine state the following:

On-call physicians may utilize telemedicine (telehealth) services for
individuals in need of further evaluation and/or treatment necessary to
stabilize an EMC. Individuals are eligible for telemedicine services only
when, because of the individual’s geographic location, it is not possible
for the on-call physician to physically assess the patient. Permissible
situations under which on-call physicians may access telemedicine include
the case of an individual who presents to an originating hospital located in
a rural health professional shortage area (HPSA) or in a county outside of
a metropolitan statistical area (MSA). The RO is to consult with Health
Resources Service Administration (HRSA) personnel...or RO staff
working with rural health issues to determine if a hospital is located in a
rural HPSA or MSA to be eligible for telemedicine services and therefore
not be in violation of EMTALA on-call requirements.

Reimbursement for such telemedicine services are limited, therefore it is
in the best interest of the provider to be knowledgeable concerning
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coverage and payment for Medicare telehealth services (see Medicare
Benefit Policy Manual, Pub. 100-2, Chapter 18 [sic], Section 270).°

The insertion of these two paragraphs will unintentionally undermine the objectives of
EMTALA for the following reasons:

1.

The language inappropriately limits the amount and format of information that
can be transmitted to on-call physicians.

Modern communications technology permits emergency departments to have
almost instantaneous contact with on-call physicians. Information on a patient’s
condition can be transmitted to on-call physicians via a phone call, pager,
computer link, the Internet, or a video link. All of these forms of
communication are telemedicine. The Health Resources and Services
Administration (HRSA) of the United States Department of Health and Human
Services defines telehealth broadly, stating on their website that telehealth is “the
use of electronic information and telecommunications technologies to support
long-distance clinical health care, patient and professional health-related
education, public health and health administration.”’

Communications technologies are extremely important to convey information and
instructions needed to appropriately treat the patient while the on-call physician is
in-transit to the emergency department. If a patient presents at an emergency
room, the hospital has a professional and legal obligation to take those actions
necessary to stabilize the patient.

Minutes can save lives. Information is critical to appropriate decision-making.
Telemedicine reduces the time to the Emergency Department (ED) and enhances
the information available to the on-call physician. EMTALA should fully support
the use of this technology as determined necessary by the emergency and on-call
physicians. We need to enhance rather than limit the responsiveness of on-call
physicians.

If the current guideline is not modified the only action an on-call physician can
take in response to call from the emergency room is to report to emergency room
without asking additional questions or receiving additional information critical to
the patient’s care.

The language inappropriately limits emergency telehealth services to only those
areas currently covered by the Medicare program.

6

Centers for Medicare and Medicaid Services, States Operations Manual, Appendix V —

Interpretive Guidelines — Responsibilities of Medicare Participating Hospitals in Emergency Cases (Rev. 1,
05-21-04), Part Il, § 489.24(j)(1) - Availability of On-Call Physicians, (hereinafter Interpretive
Guidelines). As noted, there appear to be two typographical errors in various published versions of this

section.
7

Health Resources and Service Administration, What is Telehealth, at

http://www.hrsa.gov/telehealth.
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EMTALA applies to all individuals, regardless of whether or not they are
beneficiaries of any program under the Social Security Act Sections 1866(a)(1)(1),
1866(a)(1)(N), and 1867.% Furthermore, according to EMTALA, the scope or
nature of the emergency care rendered should not be constrained by the patient’s
ability to pay, such as whether they have Medicare, Medicaid, or private
insurance.

It is our understanding that CMS’s objective in issuing these Interpretive
Guidelines for EMTALA was to ensure that a patient presenting at an emergency
department with an emergency medical condition would be stabilized by the
emergency department and any on-call physicians or appropriately transferred to
another facility.’® The current language of the Interpretive Guidelines, however,
permits an on-call physician to only access telemedicine based upon the
geographic location of the patient, such as a patient who presents to an originating
hospital located in a rural HPSA or in a county outside of an MSA.  This
language is based upon Medicare reimbursement rules for telehealth that were
created and defined by Congress.™*  The reimbursement rules do not reflect any
form of professional judgment regarding appropriate care. They are simply
situations where Congress and the Executive Branch have authorized Medicare
payment.

In our discussions with CMS staff, we have been unable to identify any other
situation where the EMTALA guidelines are constrained by Medicare
reimbursement rules.

Even in areas covered by Medicare payment policy, the EMTALA interpretative
guideline could constrain appropriate care.

Medicare reimbursement is available for certain telehealth services in rural health
professional shortage areas and non-metropolitan statistical areas. The payment is
further constrained based on the originating site of the patient and the type of
procedure. For example, Medicare does not pay for “store and forward”
telehealth encounters outside of Alaska and Hawaii.

The store and forward situation would include any time that information or
images are transmitted electronically to a physician for review. If there is not
two-way interaction between the physician and patient, this activity is not
reimbursable by Medicare. If this reimbursement rule were applied to EMTALA,
an on-call physician would be prohibited from reviewing a patient record, an x-
ray, CT scan, or an EKG unless he is engaged in a two-way video interaction with
the patient.

8
9

68 Fed. Reg. 53,223 (Sept. 9, 2003) (codified at 42 C.F.R. pts. 413, 482, and 489).
Centers for Medicare and Medicaid Services, EMTALA OVERVIEW, available at,

http://www.cms.hhs.gov/EMTALA, stating, “In 1986, Congress enacted the Emergency Medical Treatment

& Labor Act (EMTALA) to ensure public access to emergency services regardless of ability to pay.”

10
11

42 C.F.R. § 489.24(a) (2005).
See Medicare Benefit Policy Manual, Pub. 100-2, Chapter 15, Section 270.
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4. Telemedicine is a valuable tool in urban as well as rural areas.

Communications tools may be particularly important in urban areas. The
response time for an on-call physician in urban area could actually be greater than
in rural area due to congestion and traffic patterns. In rural area, two miles may
be two minutes. In an urban area at rush hour, two miles might be an eternity.

5. An on-call physician may not be able to utilize the same telemedicine tools
available to a physician who is not on-call at the hospital.

If an emergency room physician needs to consult immediately with a specialist,
they will have contact a physician who is not “on-call” if they would like to have
a meaningful interaction or discussion regarding the patient’s care or transmit any
information to the remote specialist. This undermines the whole objective of
establishing and maintaining on-call providers.

The language in the Interpretive Guidelines allows a physician who is not on-call
at the hospital to use telemedicine services without restrictions. The inconsistent
language within the Interpretive Guidelines is contrary to current practice and to
physician professional responsibilities in handling emergency situations.*?

Telemedicine is used extensively as part of emergency care. There are many examples
throughout the country. Three illustrative examples have been provided by Lehigh
Valley Hospital and Health Network. They are set out below:

1. An ED without an open heart surgery program transmits,
via a telecommunications system, an EKG strip and
echocardiogram ahead of sending a patient to a larger
center for a balloon angioplasty procedure. The receiving
ED is better prepared to care for the patient.

2. A stroke patient in an ED who receives Tissue Plasminogen
Activator (tPA) within the three-hour window of
opportunity and then transported to a certified stroke center
is better off, because telehealth technologies were used to
connect that patient to a neurologist and stroke team that
was not otherwise available in the remote ED. In many
cases the 3-hour window of opportunity to receive tPA
often closes on a patient, because of the transport time

12 American College of Emergency Physicians, Policy Statement: Availability of Hospital Diagnostic

and Therapeutic Services, stating, “The American College of Emergency Physicians supports policies that
endorse consistent 7-days a week availability of hospital diagnostic and therapeutic services in order to
facilitate timely disposition of emergency department patients and to minimize hospital crowding,”
available at,
http://www.acep.org/webportal/PracticeResources/PolicyStatements/hosp/availhospdiagthersvs.htm.

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 102



needed for the patient to get to a center capable of
administering that agent.

3. A pediatric cardiology patient in an ED without a pediatric
cardiologist is much better off if a pediatric cardiologist
were made available via an interactive video link to a larger
center that has that level of expertise available.

In closing, we believe that the EMTALA Interpretive Guidelines on On-Call Physicians,
Section 489.24(j)(1), are appropriate as long as the two paragraphs referencing
telemedicine are eliminated. Emergency department physicians should be able to avail
themselves of all information and tools necessary to assist them in treating patients.
Telemedicine is one of these critical tools.

Thank you for the opportunity to present this testimony. | would be pleased to answer
any questions.

October 17, 2006
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APPENDIX 10

DUTIES OF HOSPITALS WITH SPECIALIZED CAPABILITIES
TO ACCEPT PATIENT TRANSFERS

DRAFT

CURRENT RULE:

42 U.S.C. § 1395dd(qg); 42 C.F.R. § 489.24(f)

A participating hospital that has specialized capabilities or facilities (including, but not
limited to, facilities such as burn units, shock-trauma units, neonatal intensive care units,
or (with respect to rural areas) regional referral centers) may not refuse to accept from a
referring hospital within the boundaries of the United States an appropriate transfer of an
individual who requires such specialized capabilities or facilities if the receiving hospital
has the capacity to treat the individual.

EMTALA Interpretive Guidelines, Tag A411 (see Interpretive Guidelines, page 53-54)

NEED FOR CHANGE:

Hospitals and physicians have expressed confusion with respect to their duty to accept
patient transfers and there has been relatively little guidance on this subject. The term
“specialized capabilities” is not clearly defined. In addition, the current interpretation is
subject to abuse, which has resulted in improper transfers.

RECOMMENDATION:

The Action Subcommittee recommends that the Interpretive Guidelines with respect to a
hospital’s duty to accept patient transfers if it has specialized capabilities be replaced
with language that more clearly reflect the responsibilities of both the transferring and
receiving hospital, as follows:

DUTIES OF TRANSFERRING HOSPITAL DUTIES OF RECEIVING HOSPITAL

1. Maintain a call list that best meets the 1. No obligation to accept hospital in-
needs of hospital patients. (Transfers patients, consistent with 42 C.F.R.
out for conditions hospital normally 489.24(d)(2) and CMS interpretation.
capable of handling may suggest
inadequate call list, as will an increased
number of transfers on weekends, vs.
weekdays.) [Refer to on-call sub-
committee; hospitals and physicians
need more guidance regarding whether
a hospital’s on-call list is adequate.
Some members urged that the on-call
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DUTIES OF TRANSFERRING HOSPITAL

DUTIES OF RECEIVING HOSPITAL

list reflect a hospital’s inpatient and
outpatient services routinely offered at
the hospital.]

Provide appropriate medical screening
examination and stabilizing care within
the transferring hospital’s capabilities
prior to transfer, in accordance with 42
C.F.R. 489.24(d)(1) and (e)(2)(i).
[Note: recommend revising (e)(2)(i) to
state that the “transferring hospital
provides medical treatment within its
capability” (instead of “capacity).]

The extent of the medical screening
examination and stabilization will
depend on the patient’s needs and the
hospital’s capabilities. When
determining a hospital’s capabilities,
the critical question is whether the
hospital has the capabilities to provide
the services that are necessary to
stabilize the patient’s emergency
medical condition. It would not be
acceptable for a hospital to transfer a
patient solely because it does not have
capabilities that the patient requires,
but are not essential to stabilize the
patient’s emergency medical condition.
When the hospital does not have the
capability to completely stabilize the
patient’s emergency medical condition,
the hospital must complete all
necessary stabilizing steps within its
capability unless doing so would cause
an undue delay in the patient’s care and
transfer (e.g., severe head trauma
patients that do not present to a trauma
center may require basic stabilization,
then transfer).

Only required to accept emergency
department patient transfers when the
transferring hospital does not have the
capability to stabilize the patient’s
emergency medical condition. In other
words, a hospital is not required to
accept a patient transfer simply because
the patient would like to be transferred
to the receiving hospital. The
physician must certify that the transfer
IS necessary because the transferring
hospital does not have the capability to
stabilize the patient’s emergency
medical condition and the benefits of
the transfer outweigh the risks,
consistent with the physician
certification requirements set forth in
42 C.F.R. § 489.24(e)(1)(B).

The physician’s decision as to whether
or not to transfer may not be based on
insurance status/financial means
(number of transfers of patients without
insurance evidences possible abusive

No obligation to accept if the only basis
for the transfer is patient request (must
be physician certified of higher level of
care).
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DUTIES OF TRANSFERRING HOSPITAL DUTIES OF RECEIVING HOSPITAL

transfers.). The Action Subcommittee
supports an exception for community
protocols (e.g., psychiatric patients who
are a part of a state-wide psychiatric
program based on indigent status).
Patients may request transfer based
upon insurance/financial concern, but
the hospital should not present financial
information to the patient in a manner
that would discourage the patient from
receiving stabilizing care from the
hospital. If a patient requests transfer,
the hospital must comply with the
EMTALA requirements for patient
requests for transfer set forth in 42
C.F.R. § 489.24, which includes a
requirement to inform the patient of the
risks and benefits of the transfer

decision.

4. The transfer must be an appropriate 4. Receiving hospitals are not obligated
transfer, as defined in 42 C.F.R. § to accept a patient transfer if the basis
489.24(e)(2). for the transfer is lack of capacity,

except in unusual circumstances.
Likewise, receiving hospitals are not
required to accept patient transfer if
they lack the capacity to do so.

For example, the transferring hospital is
experiencing surge capacity, a disaster
situation, or lacks critical equipment or
space due to an equipment or physical
plant failure. A receiving hospital may
also have an obligation to accept a
patient if, despite taking all reasonable
actions to maintain adequate capacity,
the transferring hospital cannot
stabilize the patient’s care due to
overcapacity, assuming the receiving
hospital has capacity to accept the
patient. If a transferring hospital has
demonstrated the ability to
accommodate additional patients by
whatever means (e.g., moving patients
to other units, calling in additional
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staff, borrowing equipment from other
facilities), it has demonstrated the
ability to operate in an overcapacity
situation and the receiving hospital
would not be obligated to accept this
patient transfer. This requirement is
consistent with the current EMTALA
Interpretive Guidelines, Tag A411.

The receiving hospital, however, is
under no such duty to expand its
existing capacity to accept patient
transfers in this manner. Thisis a
recommended departure from the
current EMTALA Interpretive
Guidelines, which appear to require
such efforts on behalf of a receiving
hospital. Finally, a receiving hospital is
under no EMTALA obligation to
accept transfers of patients who do not
require stabilization services for an
emergency medical condition, even if
the transferring hospital lacks capacity,
irrespective of extenuating
circumstances.

The determination of whether patient is
unstable, requires a higher level of care,
and whether the transferring hospital
has the capability to provide stabilizing
treatment, the treating physician’s
judgment rules, but may be questioned
later by receiving hospital and
reviewed by CMS surveyors for
potential abusive transfer decisions.

Receiving hospital may serve as a
resource for alternative stabilizing care
options, but transferring hospital is not
required to accept recommendation.
[possible medical liability impact,
depending on state law.]
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In determining whether hospital has the
capabilities to provide stabilizing care
to the patient, surveyors look at
capabilities of hospital at the time of
the transfer and period thereafter
consistent with the patient’s “window”
for required emergency care.
Availability of additional care that will
be or may be required once the
patient’s emergency medical condition
is stabilized is not a basis for
determining that the hospital lacked the
capability to stabilize the patient’s
EMC. This recommendation is
intended to prevent hospitals that
typically have the capability to stabilize
a particular emergency medical
condition (e.g., appendectomy) from
transferring patients to another hospital
simply because the hospital currently
have the on-call physician resources or
equipment to stabilize the patient’s
medical condition, but when the
hospital’s resources are likely to be
available within the timeframe
necessary to stabilize the patient’s
emergency medical condition. This
recommendation is not intended to
delay the care and treatment for
patients who must be treated
immediately, when the hospital does
not have the capability to stabilize the
patient’s medical condition
immediately.

Receiving hospitals should have
systems in place to communicate with
admissions staff and on call physicians
to confirm that they have the capacity
and capability to provide stabilizing
care to the patient before accepting a
patient. Receiving hospital must make
the decision as to whether it will
accept/reject transfer within a “timely”
manner. “Timely” means within an
hour.

The transferring physician must take
into account the distance that the
patient will travel in his/her
certification that the benefits of the
transfer outweigh the risks. If the
transfer distance will exceed 50 miles,
the transferring hospital must attempt
to transfer patients to the nearest
appropriate hospital. [Consider:
Receiving hospital may question

7. Duty to report improper transfers,

which includes abuses of this
provision, in accordance with 42 C.F.R.
8§ 489.20(m).
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transferring hospital with respect to
other hospitals contacted to confirm
that nearest appropriate hospital
contacted when the transfer exceeds 50
miles.]

If requested by the receiving hospital,
the transferring hospital must take
transferred patient back once the
patients” EMC has been stabilized and
no longer needs higher level of care
and the remaining care is within
capabilities of the transferring hospital,
irrespective of the transferring
hospital’s capacity.

“Specialized capabilities” includes
dedicated units, specialized equipment
and personnel (including on call
physicians) available at the time of
transfer or that will be available within
the patient’s treatment “window.”
Specialized capabilities do not include
medical staff members who are not on
call.

Consider: Transferring hospital must
pay for the cost of the transfer to the
receiving hospital if the cost of transfer
is not reimbursed by the patient’s
insurance carrier, a federal or state
health care program, or the patient.

Failure to accept an unstable patient
who requires the hospital’s specialized
capabilities available at the time of
transfer may be an EMTALA violation
if the hospital has the capacity to accept
the transfer.
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CATHOLIC HEALTH 3900 Olympic v,

INITIATIVES Suite 400
Erlanger, KY 410181099
A spirit af innovation, a legecy of cove P 350 394-301 3
F. (859) 394-3029
October 18, 2006
Eric Rz

Division of Acute Care

Centers for Medicare & Medicaid Services
Mail Stop C4-08-06

7500 Security Boulevard

Baltimore, Maryland 21244-1850

Re: Comments for the November 3-4, 2006 EMTALA TAG Meeting

Dear Mr, Ruiz:

Thank you for the apportunity to provide comments to the EMTALA TAG. Catholic
Health Initiatives is a faith-based, mission-driven health system that includes 70 hospitals,
42 long-term care, assisted-living and residential units, and two community health service
organizations in 19 states. The sizes of CHI's hospitals range from multi-campus regional
hospitals to extremely small entical access hospitals. CHI's hospitals are located in CMS
Regions 3,4, 5,6, 7, 8 and 10. EMTALA education and compliance is a priority for CHI
hospitals.

Obligations to patients after discharge from the ED
In Report Number Four of the TAG, the Anti-Dumping Task Force indicated that there

were several issues to be placed on the November agenda related to obligations to patients
after discharge from the Emergency Department. The definition of “stabilized™ 1o mean
that ..."no material deterioration of the condition is likely, within reasonable medical
probability, to result from, or eccur during, the transfer of the individual from a facility, or
with respect to “emergency medical condition™ as defined in this section under paragraph
(1) of that definition, that a woman has delivered the child and the placenta,” when read in
conjunction with the Interpretive Guidelines infers that ensuring access to follow up care
after discharge is an EMTALA obligation. In particular, the use of the word “transfer” in
the statute, without reference to “discharge” results in a lack of clarity about when the
hospital’s EMTALA obligation ends for a patient who can be released from the hospital,
but is still in need of significant follow up treatment.

The Interpretive Guidelines provision that “Hospitals are expected within reason to
assist/provide discharged individuals the necessary information to secure the necessary
follow-up care to prevent relapse of worsening of the medical condition upon release from
the hospital™ places hospitals in an untenable position. For example, assume that a patient
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has a fracture that may need surgical intervention, but that determination cannot be made
until the swelling subsides. The ED physician splints or casts the broken limb. The ED
physician knows that no arthopedic surgeon in the immediate geographic area accepts the
patient’s health coverage. If the ED physician discharges the patient with instructions to
seck orthopedic care in the next 48 hours knowing that the patient will probably not be able
1o obtain access to an orthopedic surgeon in that timeframe, has the hospital acted “within
reason” and has the hospital provided the “necessary information to secure the necessary
follow-up care™?

In the absence of a Medical Staff Bylaws provision or hospital policy/procedure requiring
otherwise, ED physicians must sometimes require on call physicians to come to the
hespital to evaluate andfor treal a patient even when that patient could probably be
discharged and treated in an outpatient setting simply because it is unlikely that the patient
would be able to access the on call physician after discharge due to health coverage issues.
Likewise, patients who are unable to access follow up care in the community end up back
in the ED for non-emergency services such as wound checks, suture removal, or
medication refills because they have been unable to access a physician. These
circumstances are an inefficient use of the ED,

Recommendations:

-<Revise the Interpretive Guidelines to clarify that a hospital’s EMTALA obligation ends
when a physician or qualified medical personnel has made a decision that an emergency
medical condition exists but that, within reasonable clinical confidence, the individual has
reached the point at which his’her continued care, including diagnostic work-up and/or
treatment, could be reasonably performed as an outpatient or later as an inpatient and the
patient has been given discharge instructions regarding follow-up care and information
regarding resources in the community that may be available for the necessary follow-up
care.

--Clarify in the Interpretive Guidelines that a physician who is on call to the ED for
EMTALA purposes may satisfy his or her EMTALA obligations by (a) responding to a
request from the ED physician to come to the ED to assess and/or treat the patient; (b)
consulting by phone with the ED physician within the on call physician®s areas of
expertise; () accepting a patient for follow-up care in the outpatient setting for the
purpos¢ of resolving or providing additional stabilizing treatment of the emergency
medical condition for which the patient has sought evaluation in the ED.

Recipient and transferring hospital responsibilities
The Action SubCommittee also solicited comments on the responsibilities of the

transferring and accepting hospitals, Given the variance of the size and capabilitics of
hospitals within the CHI system, we have experience in the impact of the EMTALA on
both transferring and receiving facilities.

Recommendations:
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--Imposing a distance limit such as “transfer to the closest hospital when possible” is too
proscriptive and interferes with the judgment of the ED physicians at the transferring
facility and physicians at the potential recipient facilities to determine the best transfer for
the patient’s clinical condition.

--The Interpretive Guidelines should be revised to reflect that *“The capacity and capability
of a recipient facility includes the availability of on-call physicians. Although on-call
physicians are generally expected to provide services within the scope of their privileges,
professional judgment based on the patient’s potential clinical needs may be exercised by
the on call physician in consultation with the ED physicians/staff and the transferring
hospital physicians/staff in determining whether to accept a patient in transfer from another
facility.”

-The Interpretive Guidelines should be further revised to clarify that “Transferring
hospitals should seek to arrange transfer to a hospital with a high enough level of care or
specialized capabilities (o provide definitive care to a patient, A recipient hospital has an
abligation to accept only those patients in transfer to whom it can provide definitive care.
A recipient hospital is not obligated to aceept a patient if; in the clinical judgment of the
ED physician or available on-call physician, the patient will require a subsequent transfer
to a hospital with a higher level of care or specialized capabilities which can provide
definitive care to the patient.”

--The Interpretive Guidelines should be revizsed to include a pravision that “Recipient
hospitals may not condition acceptance of a patient to whom EMTALA applies on the
agreement of the transferring hospital to assume financial responsibility for the patient’s
care or the agreement of the transfemng hospital to arrange for any subsequent transfers of
the patient from the recipient facility,”

--The following language in the Interpretive Guidelines should be deleted: “Capacity
includes whatever a hospital customarily does to accommodate patients in excess of its
occupancy limits sec.489.24(b). If a hospital has customarily accommodated patients in
excess of its occupancy limits by whatever means (¢.g., moving patients to other units,
calling in additional staff, borrowing equipment form other facilities) it has, in fact,
demonstrated the ability to provide services to patient in excess of its occupancy limirs.™

Hospitals should be free to manage their resources to accommodate patients on a daily
basis without fear that they will be held to a same accommodation standard in the future.
Likewise, physicians and hospital should be free to exercise discretion as to the acceptance
of a particular patient at that point in time based on the totality of circumstances. Decisions
by recipient hospitals based on the patient’s clinical condition and the judgment of the
hospital and physician about the ability to accommaodate that patient at that point in time
should be allowed.

--The decision to accept paticnts once the hospital has reached capacity is a complex one
based on a multitude of rapidly changing factors (e.g., current patient acuity, staffing
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levels, distribution of patients and staff, even the weather). Requiring hospitals to accept
transfers once they have reached capacity interferes with the hospital and physician's
ability to accommodate the patients in an expeditious, safe and effective manner,
Obwiously, decisions made on discriminatory factors would be impermissible. In order to
carry out the intent of EMTALA, the Interpretive Guidelines could be revised to state: “A
hospital is expected to accommodate patient in excess of its occupancy limits when it can
reasonably do so based on the totality of the circumstances. When a hospital is operating
in excess of its occupancy limits, the capacity of the hospital to admit a patient through its
dedicated emergency department or in transfer from another hospital shall be based on the
patient’s clinical needs and the available resources at the hospital and not on the patient’s
payor status or any other discriminatory basis,”

—The Interpretive Guidelines should be revised to clarify that “Recipient hospitals with
specialized capabilities are not required to accept in transfer for admission patients who
would not otherwise meet admission criteria for the specialized services needed.”

Thank you for the opportunity to provide comments. If you have questions or would like
1o discuss further, please contact me using the information below.

Julie L. Seitz
Associate Counsel
Catholic Health Initiatives
3900 Olympic Boulevard
Erlanger, Kentucky 4101 8-1099
859-594-3013
Julieseitzi@catholichealth.net

Sincerely,

Julie L. Seitz
Associate Counsel

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 114



APPENDIX 12

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 115



HORTY, SPRINGER & MATTERN

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

JOHK HORTY 4614 Frere Avesae, Primssunci, PA 15213

LINT:A, HADAD Trsrnonn: (412) SET-767T
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CHARLOTTR &, EFFERES ERIC W, SPRINGER (0f CORNSEL)
HEMEY M CASALE CLARA L. MATTERS (1904, 1)

August 9, 2006

John A. Kusske, MDD,

EMTALA Technical Advisory Group

c/o Beverly J. Parker

Division of Acute Care

Centers for Medicare & Medicaid Services
Mail Stop C4-08-06

7500 Security Boulevard

Baltimore, MD 21244-1850

Re:  The Emergency Medical Treatment
and Active Labor Act ("EMTALA™) -
Examples of Continued Hardship by the
"Specialized Capabilities” Provision

Dear Dr. Kusske:

Susan Lapenta and | had the pleasure of speaking with you this past April in connection with
your work with the EMTALA Technical Advisory Group ("TAG"}. You had called our office
to discuss our October 12, 2005 letter sent to the TAG. For reminder purposes, a copy of that
October 12 letter is enclosed.

For Susan and myself, a highlight of our conversation was how much of it focused on the real
and practical difficultics EMTALA, places upon hospitals and physicians. That includes the
difficulties oftentimes created by EMTALA's "non-discrimination” or "specialized capabilities”
provision, the first-described item in the on-call comments of the enclosed October 12 letier,

Our office recently assisted Kootenai Medical Center ("KMC") located in Coeur d'Alene, Idaho,

in responding to an EMTALA deficiency determination made by the Seattle CMS Regional
Office ("RO") based upon the specialized capabilities provision. That work, once again, showed
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us just how badly this provision can hit community hospitals and specialists who are trying to
do right by their community.

Given the nature of our April phone call, I thought it could be helpful to the TAG to see just how
EMTALA enforcement continues to pose hardships and unfaimess. There continues 1o be
uncertainties as to EMTALA's reach, and, in important situations, little advance written
guidance.

[(We are not sending ou this letter on behalf of KMC, but to illustrate problems the specialized
capabilities provision presents. KMC has permitted us to identify it for this purpose. If you
would like, we would be happy to send you the full packet that KMC sent the RO, if that will be
helpful to you.)

Some quick background: KMC has historically served the five northern counties in the State of
Idaho, and has a long history of accepting transfers from the four surrounding county hospitals
to its own. The EMTALA deficiencies found by the RO concerned four instances in which
neurosurgeons on KMC's staff declined to accept proposed patient transfers from hospitals
outside of this five-county region. In each of these situations, the RO determined that KMC had
to accept the patients because a neurosurgeon constituted a "specialized capability," and KMC
had the capability and capacity to accept the patient,

1. The Difficulties Caused by the Specialized Capabilities Requirement

The KMC physicians involved (both ED and the neurosurgeons) did not understand the way in
which the enforcement of EMTALA has expanded the specialized capabilities requirements. We
have subsequently provided on-site EMTALA education to everyone involved, particularly about
the specialized capabilities requirements.

The physicians' questions to us — all of them quite fair and reasonable ~ show the burdens placed
on physicians and hospitals by the current interpretation and enforcement of the specialized
capabilities provision:

{a)  KMC already serves a full five-county area. These four patient transfers all
originated from outside that five-county area. Are there no geographic limits
within the specialized capabilities requirement? Would KMC have to accept a
patient transferred from anywhere in ldaho?

(b}  The hospitals and physicians involved in the proposed patient transfers typically
transfer neurosurgery patients to a hospital in Spokane. These proposed patient

HORTY, SPRINGER & MATTERN, PC.
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transfers were entirely unexpected. Shouldn't that have some bearing in a finding
of an EMTALA deficiency?

(¢} When the hospitals outside of the surrounding four counties do not have a
neurosurgeon on call, they never let KMC know this in advance (although this has
been repeatedly requested). Again, for purposes of planning and practice
management, shouldn'thospitals be expected to alert potential receiving hospitals
in advance? Shouldn’t that be a part of the specialized capabilities requirernents?
And of whether to make a finding of an EMTALA deficiency?

Based upon our experience with the manner in which ROs typically enforce the specialized
capabilities provision, our legal answers were (a) there are no geographic limnits to the provision,
(b} ROs have no obligation to consider the "faimess and appropriateness” from the perspective
of the proposed receiving hospital and physician, and (c) there is no absolute requirement of
advanece notification of possible patient transfers upcoming.

While legally correct, these answers pose significant hardships on all hospitals and on-call
specialists. There must be better answers than the pure legal ones.

In the KMC area, there is a physician-owned hospital that does not have an ED. Physicians on
KMC's medical staff are threatening to abandon the full-service hospital. If that is the case,
KMC may no longer have specialized capabilities in any number of patient care arcas.
Perversely, rigid EMTALA interpretations could result in a diminution in services. That would
serve neither KMC nor, more importantly, the larger community which it serves.

. The Sending Hospital's Responsibilities

Under EMTALA, when a hospital is not able to provide on-call services, it is to have a policy
in place as to how it will manage patients who present to its ED the need of such services. Itis
our understanding that for these situations it is best for cach hospital to alert other hospitals in
the area that it will have to be transferring patients because of an uncovered ED. That is
particularly the case when this information has been specifically requested by another hospital
in the area, for its own planning purposes,

In its explanation letter to the Seattle RO, KMC asked for guidance as to the responsibilities of
the transferring hospital in this situation. In a follow-up conversation, the RO told KMC that if

it had any concerns with other hospitals® actions in this area, KMC's sole "remedy" was 1o report
that hospital for a potential EMTALA violation.

HORTY. SPRINGER & MATTERN, PC.

MAGNIFICENT PUBLICATIONS, INC. 6931 ARLINGTON RD., BETHESDA, MD, 301-718-4688, www.magpub.com 118



Jobn A, Kusske, M.D.
August 9, 2006
Page 4

There has to be a better answer for situations such as this than "report the other hospital." That
answer is all punishment based, with no consideration given to preventing concerns from turming
into EMTALA problems.

Other than some short provisions concerning specialized capabilities in the EMTALA CM3
Guidelines, there are no CMS written rules on specialized capabilities. Hospitals should be able
to expect CMS to provide reasonable advance guidance. Would each RO have managed this
EMTALA matier in the same way? Are the limits on the RO's discretion?

The way in which the specialized capabilities provision is being enforced sets hospitals against
hospitals as well as physicians against hospitals. There must be a better way to make this work.

3 Difficult Time Requirements Put Upon KMC by the RO
These final concerns are much less important on a policy level than the ones just raised.

KMC received its EMTALA deficiency letter from the RO on Thursday, June 25, with a
response due date of Monday, July 10. That time period, basically a little over a week, included
the July 4 holiday within it. (The RO contact was gone on vacation for a day or two within that
ten-day period.)

While the RO granted KMC a two-day extension on the due date, the RO said that KMC had to
be re-surveyed and approved by CMS before the July 20 public notice date. Otherwise, the
public notice would go forward and KMC would receive its Medicare termination letter on
July 22.

This extreme inflexibility is harsher than every other "fast track” deficiency case on which we
have worked, With all those other cases, the submission of the corrective action plan stopped
everything else from happening while the RO reviewed the hospital's materials.

In our experience, the follow-up survey has never had to take place within the mitial "Medicare
termination letter” fast track time frame. Quite frankly, those time frames taken together
(submission and follow-up survey) were an exceptional hardship on KMC.

There must be a better way to use the specialized capabilities provision to protect patients but

also to be fundamentally fair to the hospitals and physicians nvolved. We are hopeful that the
TAG can assist CMS in finding that better balance. As before, we would be very happy to talk
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about this situation further and provide more information, if that would be helpful to you and to
the TAG.

Very OIS,

Alan Steinberg
AS/pam

Enclosure

HORTY. SPRINGER & MATTERN, PC.
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October 12, 2005

Beverly J. Parker

Division of Acute Care

Centers for Medicare & Medicaid Services
Mail Stop C4-08-06

7500 Security Boulevard

Baltimore, MD 21244-1850

Re:  The Emergency Medical Treatment
and Active Labor Act (EMTALA)

Dear Ms. Parker.

The law firm of Horty, Springer & Mattern, P.C. (www. horiyspringer.com) devates its practice
exclusively to hospital and health care law. We consult with hospital boards, hospital medical
staff leaders and hospital attorneys throughout the country, We work closely with medical staff
Credentials, Executive and Bylaws Committees. Unlike most law firms, we focus much of our
effarts on education, through seminars for medical staff leaders on how to conduct effective peer
review and credentialing and through our publications. While we represent primarily nonprofit
hospitals, in submitting these comments we are not acting on behalf of any client.

Hospitals and their medical staff leaders all across the country are facing a crisis with respect to
on-call coverage. Many physicians are resigning from hospital staffs and shifting their practices
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to freestanding outpatient surgery centers, which do not have emergency departments of require
call. The issues surrounding call have become among the most contentious and divisive facing
hospitals and physicians.

We recognize and appreciate the more flexible approach that the Centers for Medicare &
Medicaid Services ("CMS") has taken in the past couple of years regarding EMTALA's
requirements. However, some of these difficult on-call issues are related to strict intérpretations
by CMS that are having the unintended consequence of driving physicians out of practice in
acute care hospitals, into freestanding facilities that do not have 24-hour emergency services.
Strife over efforts to implement equitable call coverage is increasing, as are demands for
payment.

We have identified a few issues that might help ameliorate or at least not further exacerbate these
problems. While our primary focus is upon on-call issues, we will also provide our comments
regarding other areas of EMTALA concems.

L ON-CALL COMMENTS

1. EMTALA's "non-diserimination® provision has been too broadly interpreted and has
created a burden upon on-call physician specialists at hospitals who are forced to receive
patient transfers from outside their community.

EMTALA'Ss non-discrimination provision, 42 U.S.C. §1395dd(g), states that a participating
hospital that has specialized capabilities or facilities cannot refuse to accept an appropriate
transfer of an individual who requires such specialized capabilities if the hospital has the
capacity to treat the individual. The provision cites burn units, shock units, trauma units and
neonatal intensive care units as examples of specialized capabilities,

The position taken by CMS in St dnthony Hospitalv. the Inspector General, HHS Departmental
Appeals Board, Appellate Division, Doc, No. A-2000-12, Dec. No. 1728, June 5, 2000
broadened "specialized capabilities” far beyond such unique and specialized units of the hospital.
In St Anthony's, CMS/HHS determined that a vascular surgeon constituted a "specialized
capability.” (There was no vascular surgeon at the hospital to which the patient had been
brought, but there was a vascular surgeon at several hospitals that were contacted in an attempt
to transfer the patient. In its ruling, CMS stated that having a vascular surgeon at a hospital to
which a transfer is attempted constituted having a specialized capability in comparison to the
transferring hospital.}

HORTY, SPRINGER & MATTERN, P.C.
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1t is true that the patient in the St. Anthomy's case urgently needed vascular care. The problem,
however, with expanding the interpretation of “specialized capabilities” is that every specialist
and subspecialist on call (i.¢., an orthopedic surgeon, vascular surgeon orneurosurgeon) now has
to be on call not just for his or her own hospital, but for an entire region {and possibly beyond,
as discussed below). That discourages specialists and subspecialists from wanting 1o take call,
and many shift their practices to ambulatory surgery facilities or drop off the staff at more than
one hospital,

It has not been uncommen for midsized community hospitals to have one or more specialists on
staff, while smaller community hospitals in the region do not. Under the CMS ruling in
Si. Anthony's, the specialist on call at the midsized hospital would be required to take a patient
from any smaller hospital that does not have a similar specialist on its own staff. Most
physicians understand that a responsibility of medical staff appointment is being on call at that
hospital for that community. From a faimess perspective, outside of 2 designated regional
referral center, physicians should not be expected to be on call for an entire region.

This problem is further exacerbated by the fact that the smaller hospital can choose any larger
hospital to which to send the patient needing the specialty in question. We often hear from
hospitals that they receive transfer requests from far away, even from other states,

Patients must be cared for, but it is simply unfair to require physician specialists to fulfill on-call
responsibilities for patients who come from beyond the hospital's acmal service area (as
determined by data). Accepting a proposed patient transfer should be discretionary, as
EMTALA otherwise states, with the requirements that come with specialized capabilities being
limited to truly specialized and unique units of the hospital.

A variation of the same unfair theme: the sole erthopedic surgeon at Hospital A is not on call
the sole orthopedic surgeon at Hospital B is. Hospital A tells Hospital B that because of those
circumnstances, Hospital B has specialized capabilities compared to Hospital A. That means
Hospital B must accept the patient so long as Hospital B has the capacity to treat the individual
or otherwise face an EMTALA noncompliance reporting.

Should the interpretation of the "specialized capabilities” provision continue to include physician
specialists, if Hospital A has a specialist on its staff, CMS should view Hospital A as always
having this specialized capability for purposes of EMTALA's non-discrimination provision. We
recommend that CMS take this position even for those days on which the specialist is not on call
at Hospital A.
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2, Community call should be recognized as satisfying EMTALA obligations.

Hospitals in many communities today want to develop community call plans but have been told
that CMS permits only "simultaneous” call, with each hospital having to meet its EMTALA
obligation individually. This approach places a burden on specialists, and the hospitals where
they practice are left trying to coerce physicians to take call 5o that the hospitals do not viclate
EMTALA. ot surprisingly, this drives specialists away.

The concept of community call could work well for psychiatric services, yet hospitalsunderstand
that if a patient presents to a hospital having a psychiatrist on its staff, but no psychiatric unit,
it canniot transfer a patient to a regional psychiatric unit without violating EMTALA, even when
it would be in the patient's best interests.

More and more community hospitals are losing neurosurgeons, orthopedic surgeons and other
subspecialists as these physicians decide to limit their practices to one of two hospitals. That
outcome is further hastened when a subspecialist is faced with having to provide ongoing on-call
services at a hospital where he or she performs fewer procedures (better toresign his or her staff
appointment there than be required to take on-call responsibilities). In simations such as these,
the loss of the subspecialist can mean that these services are no longer available in a smaller
commumity.

Community call would reverse this trend. It would allow hospitals to divide up subspecialty
services, and thus on-call responsibilities (as agreed upon by the hospitals in the area, pechaps
in consultation with the CMS Regional Office). It would allow patients to receive excellent
on-call care at the optimal treatment location and, at the same time, not place unreasonable call
requirements upon each community hospital and its staff physicians. Comrunity call would
allow a hospital to provide the neurosurgery on-call services for an area. Under such an
approach, subspecialists could maintain a presence in other hospitals, making elective
subspecialty services available in each of those communities.

3. Consideration should be given to providing “Good Samaritan” legal protections to on-call
physician specialists.

Good Samaritan laws in all states encourage individuals to direetly provide emergency assistance
to people they do not know. The care provided by an on-call physician specialist can be much
like the care provided in a Good Samaritan situation. That is particularly the case for the on-call
physician who comes to the hospital and provides emergency care 1o a patient with whom the
physician has no relationship.
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It is in that patient's interest 1o be cared for by the on-call phiysician specialist. It is in the
community's interest that on-call physicians provide emergency on-call care. Given that
EMTALA requires these on-call services, consideration should be given to providing on-call
physicians with federal protections akin to the Good Samaritan protections which are available
to other individuals who respond to an emergency. Such protection could help alleviate the
shortage of specialists willing to take call and help those hospitals that simply do not have the
resources to pay specialists to take call.

4, CMS should offer some guidance on the level of on-call coverage that would satisfy
EMTALA obligations.

In the narrative discussion preceding the 2003 regulations, CM5 expressly disavowed the
existence of the "three physician" rule which had provided hospitals and their medical staffs with
a "rule of thumb" for appropriate on-call coverage. We understand that CMS was trying to
provide hospitals with greater flexibility. We also appreciate that a numerical standard can be
difficult to define because the composition of every medical staff is different and the obligations
of the physicians on those staffs vary widely, as well.

However, regardless of how well-intentioned CMS' flexibility was, it now threatens EMTALA
compliance and, more importantly, patient safety.

Defining an appropriate on-call schedule is ane of the most contentious issues hospitals face
today. We arc constantly asked by hospitals and their medical staffleaders some variation of the
question: "if we have one neurosurgeon (or two orthopedic surgeons, or three general surgeons)
on our staff, how many days do we have to cover the on-call schedule in this specialty area?”

Understandably, physicians often pressure hospitals for fewer on-call days. However, if CMS'
flexibility is seen by some as an opportunity to reduce on-call obligations, it will not take long
for this to ranslate into much less coverage, many more transfers, and greater risk to patients.

In fact, 3 survey conducted by the American College of Emergency Fhysicians in 2004 (a copy
of which iz enclosed) supports this conclusion. According to the survey, two-thirds of the
emergency departments reported inadequate on-call specialist coverage and a third of the
respondents cited increasing levels of patients being transferred from one hospital to another.
The survey also confirms the anecdotal concems we have been hearing from hospitals.

Some guidance from CMS in this area would be tremendously helpful. Fer example, CMS might
say that if there was a single specialist on a hospital's medical staff and that physician practiced
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at the hospital full-time, the hospital would be expected to provide on-call coverage in that
specialty approximately five or six (or more) days a month. Additionally, it would be helpful for
CMS to state specifically that a reasonable on-call schedule would have to include some
weekends and holidays. (Some physicians who are not good on-call citizens try to creale an on-
call schedule that is convenient for them but does not reflect when the service is most needed.)

With some guidance from CMS, hospitals and their medical staffs would be better able to design
an on-call schedule that satisfies EMTALA and meets the needs of patients in the community.
Without any guidance, hospitals will continue to face pressure from physicians to reduce the on-
call burden, not to mention growing demands for payment for call. Unfortunately, this
constellation of competing interests leaves the most vulnerable patient populations at increasing
risk.

5. CMS should permit physician groups to be designated on the on-call list, instead of
having a strict requirement that an individual physician name be listed.

Perhaps CMS is worried about the potential for delay or confusion in being able to enforce an
OIG penalty for a violation (which physician would come within the OTG's monetary penalty
power if a physician is not named?). We recommend that there are effective ways for a
physician group to address timely call requirements and still maintain flexibility to provide call.
Further, enforcement can be brought against the group as a whole or upon the physician
identified on the group's on-call list as the responsible physician.

The statutory provisions immediately preceding EMTALA, the Medicare provider agreement
provisions at 42 U.8.C. §1395cc, do not require thata specific name be listed:

1395cc, Agreements with Providers of Services

{a)  Filing of agreement; eligibility for payment; charges with
Tespect to items and services

(1) Any provider of services... shall be qualified to
participate under this subchapter and shall be

eligible for payments under this subchapter if it files
with the Secretary an agreement —

L
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()  inthecaseofahospital or rural primary carg
hospital —

(i) to adopt and enforce a policy to
ensure compliance with the
requirements of section 1393dd of
this title [EMTALA] and to meet the
requirements of such section,

{iif} to maintain a list of physicians who
are on call for duty after the initial
gxamination o provide treatment
necessary to stabilize an individual
with an ‘"emergency medical
condition," and... (Emphasis added.)

The Interpretive Guidelines, Tag A404, §489.20 (rM2), refer to:

A list of physicians who are on call for duty afler the initial
examination to provide further evaluation andlor treatment
necessary to stabilize an individual with an emergency medical
condition; and...

Interpretive Guidelines: §489.20 (r){2). Physicians' groups names
are not acceptable for identifying the on call physician. Individual
physician names are to be identified on the list.

Several CMS regional offices have in the past confirmed that the EMTALA rules do require the
name of a specific physician who will be on eall. However, we understand from discussions with
some regional offices that the most important thing is that there is a physician who will respond
on call when needed. Accordingly, if a particular individual is on call on a particular day and
is 5o listed, but when the hospital calls the group's phone number for that physician, the hospital
is told that a different group member is now on call, it is fine if the physician on call for the
group responds. The key is that the response time is not different from what it would have been.
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We certainly understand that CM3 wants to make sure that an on-call specialist comes to treat
the patient. But, we have also been told by at least onc regional office that it is acceptable for
the group to reshuffle the on-call list of physicians such that a different physician is on call than
the one originally listed on the on-call list for the day, so long as the hospital is calling the same
phone number for any member of the group. We recommend that CMS confirm this approach
in revised Guidelmes.

6. CMS should be more flexible on the format for Board approval of designation of which
"qualified medical personnel” (QMPs) are authorized to perform medical screening
2Xams.

The Board of a hospital client of ours adopted a formal Board resolution setting forth the QMPs
authorized to perform medical screening exams. A few months later, it was informed in a
"Motice of Termination” that the language had to be in cither hospital bylaws or medical staff
rules and regulations, that a Board resolution was insufficient.

The actual regulatory language that covers "qualified medical person” indicates that it must be
determined by "the hospital in its bylaws or rules and regulations.” (See, e.g., 42 CF.R
§489.24(e)(1)(ii)(C).) However, the Interpretive Guidelines contain the following additicmal
*guidance” (which is unfortunately confusing and incemsistent in places):

A hospital must formally determine who isqualified to perform the
initial medical screening examinations, i.e., qualified medical
person. While it is permissible for a hospital to designate a non-
physician practitioner as the gualified medical person, the
designated non-physician practitioners must be set forth in a
document that is approved by the governing body of the hospital.
Those health practitioners designated to perform medical screening
examinations are 1o be identified in the hospital by-laws or in the
rules and regulations governing the medical staff following
governing body approval. It is not acceptable for the hospital to
allow the medical director of the emergency department to make
what may be informal personnel appointments that could

frequently change.

LR
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The MSE must be conducted by an individual(s) who is
determined qualified by hospital by-laws or rules and regulations
andwho meets the requirements of §482.55 concerning emergency
services personnel and direction. The designation of the qualified
medical personnel (QMF) should be set forth in & document
approved by the governing body of the hospital. If the rules and
regulations of the hospital are approved by the board of trustees or
other governing body, those personnel qualified to perform the
medical screening examinations may be set forth in the rules and
regulations, or the hospital bylaws. It is not acceptable for the
hospital to allow informal personnel appointments that could
frequently change.

(Interpretive Guidelines to §489.24(a) and 10 £489.24(d)(1)(i}.)

In today’s world, policies are the most common approach to EMTALA issues specifically, and
many other issues generally. Therefore, we suggest that hospital Boards be permitted to
designate OMPs through a "document” other than bylaws, rules and regulations.

(It is worth noting that hospital Boards themselves may need to implement EMTALA-based
policies for compliance purposes. For example, if the medical staff votes against changes to be
made to bylaws or rules and regulations in order to make them EMTALA-compliant {as
somelimes happens, even when the changes are recommended by the Medical Executive
Compmittee), Boards have no way to comply other than to adapt a policy or a resolution.)

T CMS should strive to reduce regional office variation,

CMS has previously acknowledged the concern that its different regional offices took different
approaches to EMTALA enforcement. We understand that CMS intended that its Interpretative
Guidelines would in part help to achieve more uniformity. Still, we encounter different
interpretations regarding EMTALA in enforcement actions by different regional offices or in
direct communications when we inquire about policy issues or try 1o resolve concemns, For
example, as to our preceding QMP comments, we have a number of hospital clients that have
made their QMP designations by written policy and they have never been cited for using a
noncompliant approach. CMS should continue to strive to encourage uniformity.

HORTY, SPRINGER & MATTERN. P.C-
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. I COMMENTS ON OTHER AREAS OF CONCERN

1. Many emergency rooms are overwhelmed by providing services for individuals who do
not need emergency care. Weurge CMS to consider ways to address this concern within
EMTALA's rules.

We have had a number of hospital clients ask if there was some way to get those non-urgent
patients out of their ED before a full EMTALA medical screening examination is performed.
That would not conly reduce the ED patient load, it eould help speed services to true cmergent
patients, as well as allow non-urgent patients to be seen sooner at the hospital's non-ED
outpatient setting.

CMS has never wavered from the position that any patient who presents to the ED must be
provided a medical screening examination. While that position is understandable in the ideal,
from a practical perspective, it clogs ED operations and makes timely attention to ED patients
more difficult. (An additional difficulty and irony: CMS then finds EMTALA violations for
when patients are not seen quickly encugh in the ED.) Some flexibility in this area for patients
wheo are really looking for non-urgent care would help lighten the increasingly onerous patient
load in the ED,

2. Patients should be advised if the hospital to which they present is not a participating
provider in their health plan.

It is nat uncommen for a patient who presents to a hospital's ED not to know whether the
hospital and the on-call specialist participate in the patient's health plan. It is likely that there
is a nearby hospital and an on-call specialist who are participating providers in that plan. It can
be in the patient's interest to know this information. CM3 prehibits this information-sharing, as
CMS is concerned that the hospital will use it to "economically coerce” the patient to choose to
go elsewhere.  The patient may then be billed tens of thousands of dollars for care by the
hospital to which he or she presented. Being provided care at the other hospital would have
required the patient to pay only the required deductible.

(CMS' position seems to presume that hospitals are more concerned with economic considerations
than the well-being of their patients. If anything, hospitals deserve the presumption of doing
well by their patients; that is the mission and duty of every nonprofit hospital.

Patients, as consumers, want to know this kind of meaningful payment information. They are
upset with hospitals when they are billed for out-of-network services when they could easily

HORTY, SPRINGER & MATTERM, P.C.
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have gone to or been transferred to a hospital network provider, particularly when the time delay
involved would not result in any material medical rigk or deterioration to the patient.

If there is still a concern that patients would make pocketbook rather than good medical
decisions, providing this information to the patient could be limited to those sitwations in which
the physician deterrines that the patient's medical condition should not materially deteriorate
by the patient's transfer.

3. Patient transfer choices should be gnided by common sense eriteria, and not simply at the
discretion of the sending hospital.

Under the existing interpretation of the nondiscrimination/specialized capabilities provision, a
hospital can choose to contact another hospital hundreds of miles away for a proposed ransfer,
even though another capable hospital is much closer to the sending hospital. We are aware of
such oceurrences.

In some cases, it appears that a hospital transfers insured patients to one hospital, but it contacts
other hospitals (which have the same specialized capabilities) when the patients involved are
uninsured, on Medicaid, etc. !

Distance, transfer time involved, and perhaps even patterns of patient transfers (and hospital
relationships) should be factors that weigh on hospital transfer decisions.

4, EMTALA compliance by CMS regional offices should take into account actions by local
authorities.

We are aware of at least two situations in which local police took a patient from a hospital's ED
to another hospital's ED upon their own autherity. In one of these situations, the first hospital
was found to have violated EMTALA based at least in part upon what appeared to be the actions
of the police officers.

ED staff and physicians have enough work on their hands to manage busy emergency
departments. They should not be responsible, under EMTALA, for confronting and challenging
police officers who, on their own authority, remove 2 patient to be brought to another facility.
{Why would the police act in this manner? From our experience, it could be for any of a number

of reasons. The police officers could be from another area and want the patient to be cared for
in a hospital in their "jurisdiction." O, the hospital in another area may be the one that has a
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contract with the State to provide specialty services to a Medicaid population (mental health care
being one example).

Hospitals can get canght in any number of ways by decisions made by puli_r;? or the State (the
latter in terms of contractual relationships). In the mental health care arena, 1t 15 COmmon — even
required — for certain patients to be transferred from one facility to another in a police vehicle
{this is particularly the case with a patient transferred flmm a private community hn?piml toa
state hospital, for reasons of physical contrel and security). EMTALPL compliance is not part
of the decision-making, even though the decision is put upon the hospital but not made by the
hospital.

Thank you for your consideration of these comments.

Sincerely,

2l

an Steinberg

/JLAMXW

BB/AS/SL/djm

Enclosure
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June 7, 2006

David Siegel, MD, JD

Chair

EMTALA TAG

Centers for Medicare and Medicaid Services
7500 Security Boulevard

Baltimore, MD 21244-1850

Dear Dr. Siegel,

The Florida Hospital Association appreciates the opportunity to address an issue
before the TAG. Last year, the American Ambulance Association in a September 30,
2005 letter to the TAG and again at the October 2005 meeting of the TAG, raised the
problem of wait-times before off-loading patients at hospital emergency departments. It
is certainly a concern for hospitals as well and in a recent Florida Hospital Association
Task Force Report, this issue was highlighted along with numerous recommendations for
easing the overcrowding situation. (Report enclosed)

I am also enclosing a CMS Memo that was issued on December 14, 2005 by the
Atlanta office and which apparently was also published in 2002 by the CMS Dallas
office. This Memo has caused a lot of confusion among hospitals and on June 2, 2006
both the Florida Hospital Association and Alabama Hospital Association sent the
enclosed reply asking that the Memo be retracted.

We would urge CMS headquarters to be cautious about expanding this Memo to
the rest of the United States. The Memo is sending the wrong message on a very
complicated situation caused by an overtaxed health care system.

Thank you for considering this request and we look forward to working with you
on this and other EMTALA issues.

Sincerely,
William A. Bell
General Counsel
WABI/jm
Enclosure

cc. George Morey
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June 2, 2006

Ann Pfeiffer, RN, MSN, FNP

Region IV EMTALA Team

Department of Health & Human Services
Centers for Medicare & Medicaid Services
61 Forsyth St., Suite 4T20

Atlanta, GA 30303-8909

Re:  Memorandum Regarding "Parking" of EMS Patients in Hospitals
Dear Ms. Pfeiffer:

On behalf of our hospital members in the states of Florida and Alabama, the
Florida Hospital Association (FHA) and the Alabama Hospital Association (AHA) are
writing to respond to a Memorandum issued by your office regarding the length of time it
takes to transfer patient care from EMS personnel to hospital Emergency Department
personnel. Your Memorandum suggests that transition times which are deemed too long
by EMS could be a violation of EMTALA or the hospital Medicare Conditions of
Participation and could result in an enforcement action by your office.

The FHA and the AHA strongly disagree with your interpretation of EMTALA.
There is no basis in law that supports the contention that hospitals violate EMTALA or
the Conditions of Participation whenever a transfer of care takes longer than EMS
personnel would like. EMTALA governs how a hospital must respond to an individual's
request for medical treatment to determine if the patient has an emergency medical
condition. It further provides that a medical screening and any required stabilizing
treatment may not be delayed to inquire about the patient’s financial status. EMTALA
does not mandate specific response times or the order in which a hospital is obligated to
accept or treat its patients nor should it. The time it takes to transition patient care from
one provider to another is a function of numerous factors, including patient volume,
hospital capacity, the availability of ED physician coverage, and the use of the ED for
non-emergencies. See Florida Hospital Association, 911: FHA Task Force on
Addressing the Crisis in Emergency Care, December 2005.

Further, we take exception to the suggestion that, as a matter of federal
enforcement, long EMS transfer times are somehow the responsibility of hospitals alone.
Your position is especially frustrating given that EMS is permitted to ignore a hospital's
diversion status — a status which is not taken lightly and is undertaken only when the
hospital’s resources are overtaxed. EMS units arriving at a hospital on diversion should
be aware that such hospital’s resources are already at or above capacity and may result in
patient care transitions taking longer than if the hospital was not overburdened.
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EMTALA is a federal statute designed to address financial discrimination in
providing emergency care. It was not designed to solve the problems of an overtaxed
health care system nor is it amenable to be used in such a manner. The issues described
in your Memorandum are reflective of a lack of resources both at the ambulance and
hospital level. Hospitals alone cannot make these issues disappear. Hospitals cannot
control how many ambulances show up at their doors or how many people walk through
their doors. Despite best efforts to use a medical control system, hospitals” medical
control directions may be ignored by EMS, thus compounding the problem.

FHA is committed to working cooperatively with other interested stakeholders in
resolving the ED crisis in Florida in a manner which places patient care first. The FHA
Task Force is working together with many agencies and organizations in Florida,
including several EMS organizations, to study the issues critically and to develop
recommendations on how to address these issues. Similarly, the Alabama Hospital
Association is working to address EMS and hospital coordination and capacity issues.
However, we believe the “Parking” Memorandum clouds the real issues and implies that
hospitals could be punished for circumstances over which they have little control.
Accordingly, we request the “Parking” Memorandum to be retracted.

If you wish to discuss this matter further, please call us. Thank you for your
attention to this matter.

Very truly yours,
Wayne NeSmith

President
Florida Hospital Association

s 2

J. Michael Horsley
President
Alabama Hospital Association

WN:jm

J:\Jan\Bill's\Letters\AnnPfeiffer Itr 6-2-06.DOC
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Department of Health & Human Services
Centers for Medicare & Medicaid Services
61 Forsyth St., Suite 4T20

Atlanta, Georgia 30303-8909 CENTERS for MEDICARE & MEDICAID SERVICES

Date: December 14, 2005
To:  Region IV Hospitals

From: Ann M. Pfeiffer, RN, MSN, FNP
Region IV EMTALA Team

Subject: “Parking” of EMS Patients in Hospitals

The Centers for Medicare and Medicaid Services (CMS) has learned that several
hospitals routinely prevent Emergency Medical Service (EMS) staff from transferring
patients from their ambulance stretchers to a hospital bed or gurney. Reports include
patients being left on an EMS stretcher (with EMS staff in attendance) for extended
periods of time. Many of the hospital staff engaged in such practice believe that unless
the hospital “takes responsibility” for the patient, the hospital is not obligated to provide
care or accommodate the patient. Therefore, they will refuse EMS requests to transfer
the patient to hospital units.

This practice may result in a violation of the Emergency Medical Treatment and Labor
Act (EMTALA) and raises serious concerns for patient care and the provision of
emergency services in a community. Additionally, this practice may also result in
violation of the Conditions of Participation for Hospitals.

Under EMTALA, a patient is considered to have “presented” to a hospital when a patient
arrives on hospital grounds (defined as the main hospital building and any hospital owned
property within 250 yards of the main hospital building) and a request is made on the
individual’s behalf for examination or treatment of an emergency medical condition. A
patient who arrives via EMS meets this requirement when EMS personnel request
treatment from hospital staff. Therefore, the hospital must provide a screening
examination and stabilizing treatment, if necessary, to resolve the patient’s emergency
medical condition. CMS does not recognize the distinction some hospital staff are trying
to make in identifying EMS versus Hospital responsibility for a patient already in the
facility.

This applies to patients transferred to a receiving facility under EMTALA as well. A
hospital that delays the screening examination or stabilizing treatment of a patient who
arrives via transfer from another facility by not allowing EMS to leave the patient could
also be in violation of EMTALA.
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Our office recognizes the enormous strain and crowding many hospital emergency
departments face every day. However, this practice is not a solution. “Parking” patients
in hospitals and refusing to release EMS equipment or personnel jeopardizes patient
health and impacts the ability of the EMS personnel to provide emergency services to the
rest of the community.

The Atlanta Regional Office welcomes the opportunity to work with provider

organizations to develop a legal and effective way to manage the larger issues raised by
this practice.
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FHA Task Force on
Addressing the Crisis in Emergency Care Services
December 2005

EXECUTIVE SUMMARY

Florida is facing a crisis in providing emergency care to the citizens of Flonda. Multiple challenges face
our hospital emergency departments (EDs) on a daily, if not hourdy, basis. These include providing on-
call specialty care coverage, ncreased volumes and backlogs of patients requirmg cure, overcrowding tha
causes delays i patient care delivery. providing emergency obstetrical care, use of the ED for routine
care, and the delays in care for emergency medical services (EMS) due to ambulance diversion andfor
trunsfers.

To address the erisis in emergency care services, the Flonda Hospatal Association {FHA) convened a task
force o explore the problems in the delivery of emergency care services and develop recommendations
on how to solve those problems. Based on the task force findimgs, Florida*s emergency care challenges
stem from several things:

*  Increased patient volumes both in the ED and the inpatient setting fueled by Flonda's growing
and aging population, significant number of wunsts and retired, seasonal residents. Additonally,
lack of community mental health services 15 placing an additional burden on Flonida's acute care
hospitals and EDs.

*  Lack of hospital capacity, impacted by fewer hospital beds, sicker patients requiring specialized
beds, fewer hospital EDs. and shortages of nurses and other health professionals to care for
patients.

*  Shortages of physicians taking ED on-call coverage due to physician supply not keeping up
with demand, physicians no longer providing clinical care, physicians practicing i outpaticnt
settings and no longer needing hospital privileges, stagnant medical school enrollment. medical
students leaving the state for their residency programs, challenges in obtaining licenses, hospital
privileges, und contracts with health plans. Shontages of speciulists, such as ENT, neurasurgery,
hand surgery, and orthopedic surgery. have reduced the supply of those willing 1o cover the ED.

*  Medical liability issues impact the reluctance of physicians to take on-call coverage because of
the increased nsk of ingation.

*  Florida's growing uninsured and under-insured population who rely on the ED as their
“safety net” or source of primary care.

*  Use of the ED for nonemergencies because of convenience, delays in getting appomtments
with physicians, and lack of altemative sites for after-hours, non-emergency care.

*  Effective use of EMS constrained by state laws that require all patients be taken to the hospital
ED if they request 11, even if the patient might need minor treatment or could be treated in an

alternative care site. The EMS community is also fecing shofages of paramedics and emergency
medical technicians (EMTs) as demand for their services increases.

FHA Task Force on Addressing the Crisis in Emergency Care Services l
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*  Antiguated regulations at the state level, which include lack of clarity in the hospatal ED
licensure laws for requirements for both service capabality and a state exemption; EMS lows
requiring transpor of patients regardless of whether the patient actually requires emergency care
and limiting the type of care paramedics may provide in the field; Baker Act receiving facilities
being ineligible for reimbursement from the Department of Children and Families (DCF); and a
lengthy process to file for a Limited License for those physicians interested in volunteening in
clinics that serve the uninsured.

*  Repulatory ambiguity at the federal level in the Emergency Medical Treatment and Active
Labor Act (EMTALA) which discourages innovative ways to treat the patient. Hospitals are
fearful of EMTALA violations despite data that show there are very few complaints and only a
fraction of those are violations, most of which are documentation issues.

Recommendations
After several meetings and conference calls, the FHA Task Force agreed upon the following
recommendations as pitential strategies for easing the problems in Flonida®s emergency care system.

1. Ease overcrowding in hospital EDs:
a. Muxmize the effective use of the hospital ED.
17 Expand chapter 401, F 5., the EMS Scope of Practice, o permit EMTs and paramedics o
treat patients not requiring hospatal emergency care in the field.

3 Modify chapter 400, F5. to allow EMS to transport patients, under the supervision of the
EMS medical director, to the most appropriate licensed setting for the patients’ needs.
These facilities must agree to treat all patients regardless of their ability to pay. Hospital
based ambulances would continue o comply with EMTALA regulations.

3 Consider using physician assistants (PAz) or Advenced Registered Nurse Practitioners
(ARNPs) in comjunction with EMS to treat patients not requiring emergency care.

41 Encourage physicians. county health departments, and federally qualified community health

centers (FOHCs) o offer extended office hours to their patients.

51 Incresse the availabiity of alternatve sites for non-emergency care.

61 Offer “hndge” antibiotic programs to avoid ED visits for medications.

T Educate the public and provide information regarding alternatives to the ED and the
potential out-of-pocket cost differences.

8] Educate physicians as to the availability of other care sites and incentivize them not o
inappropriately use the ED.

9 Work with health plans to educate their members on altemative sites of care for non-
emergency conditions.

It Explore community case management programs through county health departments,
hospatals, and EMS to better manage patients frequently using the hospital ED for
NONEMmErgent care.

¥ ldentify u master list of urgent care centers.

2. Reduce backlogs in the ED:
a.  Ensure that EMS patients are off-loaded to the hospital ED as quickly as possible.
11 Encourage prompt off-load of EMS patients by designating a person in the ED o be
responsible for ambulance receiving.
) Change the scope of practice to allow EMS to help with off-loading patients in the hospaital
ED subject i each hospital s protocal.
31 Develop regional dispatch programs to better coordinate patient transportation.

FHA Task Force on Addressing the Crisis in Emergency Care Services 2
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4) Implement a reabtime communic ation system which allows EMS, hospitals, and emergency
physicians o know the availabality of services, current capacity, and on-call specialties at
cach hospital,

b, Explore ways of improving the medical screening process.

17 Educate hospitals on how registered nurses and other personnel could be used to provide
medicil screening exams in the ED.

v,  Promoe innovative strategies (o increase patient throughput in the ED.

1} Implement programs swch as a hospital “bed czar” to oversee the demand and resource needs
for the entire hospital.

3 Identify processes to minimize ED patient wait times for sdmission to hospital or a critical
care bed.

3 Idenufy best practices for defining patients requiring criticul care plans.

41 Encourage cach hospital to develop an “ED overcapacity crisis plan.”

51 Use hospitalists, intermists, and PAs to manage the npatient sty

6 Work with medical staff to ensure timely patient discharge or transfers.

T Explore creating allernative areas in which to dischurge patients no longer needing acute
care.

81 Ewvaluate standing orders for consults (o determine appropriateness .

d.  Ensure there 1z an sdequate supply of nurses, paramedics, and allied health professionals w ake
care of Flonida's growing and aging population.

17 Develop and implement equivalency messures o allow Flonda to stresmline the licensure
process between states for nurses, paramedics, and other allied health professionals.

I Expand funding of Flonda nursing school programs. murse faculty positions | and allied
health truining programs such as radiclogy and ultrasound technologists,

3. Easeshorage of physicians willing to tuke ED call:
a.  Increase the supply of physicians.

17 Require the medical loensure boards to expand and enhance data on plysicians to allow
assessment of physician charactenstics, medical specialty, and practice settings.

3 Mandate that the Board of Medicine monitor gaps in the availability of specialties.

3 Increase state funding for residency programs .

41 Develop strategie s, such as incentives or grants, o encourage Flonda medical school
graduates to stay in Florda.

5 Consider using physicians with medical degrees without o Florida license as a “house™
physician,

61 Maodify requirements for limited loenses (o permit a more expedited application and
licensure process for physicians wanting to volunteer to help the uninsured.

71 Streamlme hospital and kealth plan credentialing processes o expedite granting of privileges
o newly licensed and out-of-state physicians interested in practicing in Flosida,

b.  Encourage licensed physicians o ke ED call.

17 Explore the option of community-based ED call coverage to determine the feasibility and
whether antitrust exemptions are ne cessary o implement.

I Explore potential revenue sources to provide funding to those hospitals und physicians
treating uninsured patients in the ED.

3) Develop data to create a litigation immunity zone for emergency services o protect EMS,
EMS medical directors, hospitals, and physicians.

4. Modernize regulations to reflect the changing dynamics of healtheare:
a.  Maintain state laws but modify to reduce some of the confuston with the Flonda Access o Care
laws.
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1) Educate hospitals on the current capability . exemption, and complunt reguirements under
state faw.

2 Modify the Agency for Health Care Administration {A AHCA) form for exemptions to change
the requirement to seck local community transfer agreements from hospitals inoa 0-mile
radius to either the five closest hospitals or all hospitals within a 10-mile range.

31 Analyre the state's inpatient database o determine the extent of hospitals” problems with
providing services on an emergency basis.

41 Evaluate the impact of the current public policy that encourages more specialiies to function
outside the hospital and not be avanlable for ED coverage.

51 Expand the Baker Act o allow private hospitals to be eligible for reimbursement from DCT.

6 Develop guidelines for crisis stabilization units (CSUs) to require a mentul health and
medical screening exam prior i leaving the CSU and e call ahead o the ED 1o make
arrangements prior o transfer to a hospital ED.

71 Increase funding of community mental health services to minimee the reliance on acute care
hospitals 1o treat these patients.

b, EMTALA Interpretative Guidelines should be modified o reflect the current healthcare
environment.

1} Modify the EMTALA Interpretative Guidelines to either encourage, or at least not

discourage , hospatals that want to create innovative on-call coverage.

3 Reevaluate the original intent of the law and allow more flexibility in where patients are
treated. including facilities outside the hospital.

31 Change the 23/90-day termination process te permit more due process before threatening to
publicize the alleged violation or withdrawing Medicare centification based on the alleged
violation.
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DEFARTMENT OF HEALTH & HUMARN SERVICES

Centers for Medicare & Medicaid Services M
FHI0 Security Boulevard, Mail Stop 52-12-25

Baltimore, Marylmd 21244-1585(0 (FNTERES for METNCARE § MEDWCAID SERVICES

Center for Medicaid and State Operations,/Survey and Certification Group

Ref: S&C-06-21

DATE: July 13, 20046
T State Survey Agency Directors
FROM: Director

Survey and Certification Group

SUBJECT: EMTALA - "Parking” of Emergency Medical Service Patients in Hospitals

The Centers for Medicare & Medicaid Services (CMS) has learned that several hospitals
routinely prevent Emergency Medical Service (EMS) staff from transferring patients from their
ambulance stretchers toa hospital bed or gumey. Reports include patients being left on an EMS
stretcher (with EMS staff in attendance) for extended periods of time. Many of the hospital staff
engaged in such practice believe that unless the hospital “takes responsibility™ for the patient. the
hospital is not obligated to provide care or accommodate the patient. Therefore, they will refuse
EMS requests to transfer the patient to hospital units.

This practice may result in a violation of the Emergency Medical Treatment and Labor Act
(EMTALA) and raises serious concerns for patient care and the provision of emergency services
in a community. Additionallv, this practice may also result in a violation of 42 CFR 482 55. the
Conditions of Participation for Hospitals for Emergency Services, which requires that a hospital
meet the emergency needs of patients in accordance with acceptable standards of practice.
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A hospital has an EMTALA obligation as soon as a patient "presents” at a hospital's dedicated
emergency department, or on hospital property (as defined at 42 CFR 48%.24(b)) other than the
dedicated emergency department, and a request is made on the individual s behalf for
examination or treatment of an emergency medical condition. A patient who arrives via EM3
meets this requirement when EMS personnel request treatment from hospital staff. Therefore,
the hospital must provide a screening examination to determine it an emergency medical
condition exists and., if so, provide stabilizing reatment to resolve the patient’s emergency
medical condition. Once a patient presents to the dedicated emergency department of the
hospital, whether by EMS or otherwise, the hospital has an obligation to see the patient. as
determined by the hospital under the circumstances and in accordance with acceptable standards
of care.

EMTALA obligations would also apply to a hospital that has accepted transfer of a patient from
another facility, as long as it is an "appropriate transfer” under EMTALA. An appropriate
transfer is one in which the transferring hospital provides medical treatment that minimizes risks
to an individual's health and the receiving hospital has the capability and capacity to provide
appropriate medical treatment and has agreed to accept transfer (42 CFR 4859 240e)(2)).
Therefore, the expectation is that the receiving facility has the capacity to accept the patient at
the time the transfer is effectuated. A hospital that delays the medical screening examination or
stabilizing treatment of 4 patient who arrives via transfer from another facility, by not allowing
EMS to leave the patient. could also be in violation of EMTALA.

CMS recognizes the enormous strain and crowding many hospital emergency depamments face

every day. However, this practice i= not a solution. “Parking™ patients in hospitals and refusing
to release EMS equipment or personnel jeopardizes patient health and impacts the ability of the

EMS personnel o provide emergency services to the rest of the community.

For questions on this memo, pleass contact Donna Smith at (4100 T86-3233 or by email at
Donna. Smith®@ cms hhs.gov.

Effective Date: Immediately. The State agencies should disseminate this information within 30
days of the date of this memorandum.

Training: The information contained in this announcement should be shared with all survey and
certification staff, survevors, their managers. and with managers who have responsibility for
processing EMTALA complaints.

/sl

Thomas E. Hamilton

cc: Survey and Certification Regional Office Management (G-3)
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