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I. SUMMARY OF CHANGES:

Table of Contents - New sections 20.4, 30.1, and 30.4 are added. Also, sections 30
through 30.3.5 are renamed because material was moved from other sections into these
sections and/or the section is renamed. Sections 40 through 40.1.2 are renamed.

Section 10 — Introduction - Guidance on plan name requirements is moved from old
section 30.1 to this section. Note regarding Internet marketing is moved from old section
30.1 to this section. Reference to Endnote 1 at the end of first sentence is deleted because
the note is deleted.

Section 20 - Marketing Review Process - Requirement regarding approved materials is
moved from section 30.1 to this section. New language specifies that CMS does not edit
marketing materials for grammatical or spelling errors when conducting a marketing
review. Guidance on marketing materials in non-English language or Braille is moved
from old section 30.1 to this section.

Section 20.2 - Employer Group Marketing Review Process - Language is added to
clarify that the waiver of review of employer group marketing materials applies to all
employer group marketing materials, including materials used to disclose the information
required at 42 CFR 422.111.

Section 20.4 — Time Frames for Marketing Review - This new section describes the
45-day and 10-day marketing review time frames. This information was previously
contained in section 20.

Section 30 — Guidelines for Advertising and Pre-Enrollment Materials - An
introduction is added for this section. Guidance on marketing to members of former plans
is moved from old section 30.1 to this section. In addition, the section title is changed
from “Guidelines for Advertising Materials.”

Section 30.1 — Guidelines for Advertising Materials - This new section is added to
establish new requirements for advertising materials that significantly reduce the number
and type of disclaimers/disclosures required for ads. Requirements are also reduced for
what must be included in ads if study results are included. NOTE: If an organization
chooses to remove any no-longer required disclaimers/disclosures from its
advertisements, and makes no other changes to the advertisements, then the ad need not
be sent in to CMS for prior approval. However, once changes are made, the M+C
organization must send a copy of the version being used to the M+C organization’s
Regional Office for its files.

Section 30.2 - Guidelines for Pre-Enrollment Materials - This material was previously
contained in section 30.1 and is reorganized. New requirements for Preferred Provider



Organizations (PPO) are added. A new requirement regarding availability of alternative
formats is added. Some requirements are moved to other sections of Chapter 3.

Section 30.3 — Pre-Enrollment Minimum Information Requirements - The material
was previously contained in section 30.2.

Section 30.3.1 - Lock-In Requirements/Selecting a Primary Care Physician - How to
Access Care in an HMO - The material was previously contained in Section 30.2.1.

Section 30.3.2 - Emergency Care (Cross References to QISMC 2.3.17) - The material
was previously contained in section 30.2.2.

Section 30.3.3 - Urgent Care - The material was previously contained in section 30.2.3.

Section 30.3.4 - Appeal Rights - The material was previously contained in section
30.2.4.

Section 30.3.5 - Benefits and Plan Premium Information - The material was
previously contained in section 30.2.5.

Section 30.4 — “Must Use/Can’t Use/Can Use” Chart - The material was previously
contained in section 30.3. Requirements on when certain disclaimers are required is
revised. References regarding whether the guidelines applied to “all media” or specific
media are removed. Language is added to clarify that under the “lock-in” statement
Medicare cost plans must explain that members may use plan and non-plan providers.
Language is added to explain the benefit/cost sharing differentials between use of plan
and non-plan providers. Language is added to clarify that the chart does not indicate
when a particular topic must be included in marketing materials. Instead the chart
provides guidance on language use when the topic is included on a particular marketing
piece. Can and Can’t Use terms for PSOs that had previously been in section 30.1 are
added to this section.

Section 40 - Guidelines for Post-Enrollment Materials - “Post-enrollment materials”
are defined. Guidance on use of member lists is moved from old section 30.1 to this
section.

Section 40.1 — General Guidance for Post-Enrollment Materials - Many of the
disclaimer requirements in old section 30.1 applied to post-enrollment materials are
moved to this section. Language is added to clarify which disclaimers apply to post-
enrollment materials. New requirement regarding disclosure in the Evidence of Coverage
(EOC) of availability of the EOC in alternative formats is added. NOTE: This new
requirement is voluntary for 2004 EOCs, but required for 2005 EOCs.

Section 40.1.1 — Use of Model Post-Enrollment Materials - Section title is changed
from “Use of Model Beneficiary Notification Materials.” Definition is removed because
it is contained within Section 40.

Section 40.1.2 — Use of Standardized Post-Enrollment Materials - Grammatical
changes are made and a reference to the standard SB in section 40.4 is provided.

Section 40.1.3 - Model Annual Notice of Change ANOC) - Language added to update
requirements to state that if there are no Medicare changes or plan changes taking effect
on January 1 of the upcoming year, the organization does not need to send an ANOC or



SB to employer group enrollees. This guideline was provided by memorandum to all
M+C organizations on September 27, 2002.

Section 40.4.2 - Guidelines for Outreach Program - The requirement that
organizations must clarify in outreach materials, including member letters, that the
Medicare Savings Programs are part of either the “State Medicaid Program” or “State
Medical Assistance Programs” is added.

Section 40.5.1 - Summary of Benefits for Medicare+Choice Organizations -
Requirements for Section 3 of the SB to change maximum number of pages from four to
six is updated. Also language is removed allowing PPOs to have six additional pages for
out-of-network benefits. The change from four to six pages will apply to all Medicare
cost plans and M+C organizations, which includes PPOs.

Section 50.2 — Specific Guidance about Provider Promotional Activities - Language
is added to clarify that the requirements throughout Chapter 3 apply to provider
marketing. A suggestion is made to organizations to include language in their provider
contracts requiring providers to follow CMS marketing guidelines when they market for
the plan.

Section 60.1.2 — Relationship of Value-Added Items and Services (VAIS) to Benefits
and Other Operational Considerations - Disclaimer requirements for VAIS on
marketing materials is streamlined.

Endnotes - Endnote 3 is deleted.
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10 - Introduction
(Rev. 35, 10-31-03)

This chapter explains requirements for marketing.” The intent of this chapter is to:

o Expedite the process for CMS' review of marketing materials;



e Conserve resources by avoiding multiple submissions/reviews of a document
prior to final approval;

o Ensure consistent marketing review across the nation; and

e Enable Medicare + Choice (M+C) organizations and cost-contracting health plans
(cost plans) to develop accurate, consumer friendly marketing information that
will assist beneficiaries in making informed health care choices.

This chapter is organized as follows:
Section 20 -- Guidance on the marketing review process,
Section 30 -- Guidelines for advertising and other pre-enrollment materials,
Section 40 -- Guidelines for post-enrollment (beneficiary notification) materials;

Section 50 -- Guidelines on promotional activities, including health fairs and
sales presentations, and

Section 60 -- Guidelines for other marketing activities, such as marketing value
added items and services and multiple lines of business.

Marketing materials, in general, are informational materials targeted to Medicare
beneficiaries that promote the health plan/M+C organization or any plan offered by the
health plan/M+C organization, or communicate or explain an M+C or cost plan.? (See
42 CFR 422.80(b).) The definition of marketing materials extends beyond the public's
general concept of advertising materials to include notification forms and letters used to
enroll, disenroll, and communicate with the member on many different membership
scenarios.

NOTE: The CMS considers the Internet as simply another vehicle for the distribution of
marketing information. Therefore, all regulatory rules and requirements associated with
all other marketing conveyances (e.g., newspaper, radio, TV, brochures, etc.) are
applicable to health plan/M+C organization marketing activity on the Internet. The CMS
marketing review authority extends to all marketing activity (both advertising, pre-
enrollment, and post-enrollment activity) the health plan/M+C organization pursues via
the Internet. The specific requirements that apply depend on the type of material. For
example, the advertising guidelines in §30.1 would apply to postings on the Internet that
fall within the definition of advertising.

The following are requirements regarding the establishment of a name for a M+C plan:

1. Beneficiaries with disabilities must be considered part of the audience that any
marketing strategy is intended to reach. Specifically, and in light of the publication of
the final M+C regulation, M+C organizations may not use plan names that suggest
that a plan is available only to Medicare beneficiaries age 65 or over, rather than to
all beneficiaries. This prohibition generally bars plan names involving terms such as
"seniors," "65+," etc. In fairness to M+C organizations with an existing investment in
a plan name, the CMS will allow the "grandfathering" of M+C plan names
established before the final rule took effect (i.e., before June 29, 2000).



2. The M+C organizations are permitted to use ethnic and religious affiliation in their
plan names, as long as the legal entity offering the plan has a similar proper
name/affiliation. For instance, if a plan were affiliated with the Swedish Hospital of
Minnesota, it would be permissible for the plan to use the tag line, "Swedish Plan,
offered by Swedish Hospital System of Minnesota."

20 - Marketing Review Process
(Rev. 35, 10-31-03)

Marketing review consists of:

e Pre-approval of marketing materials before they are used by the health plan/M+C
organization;

o Review of on-site marketing facilities, products, and activities during regularly
scheduled contract compliance monitoring visits;

e Random review of actual marketing pieces as they are used in/by the media;

o Retrospective review of marketing materials approved under the streamlined
marketing review process; and

o "For cause" review of materials and activities when complaints are made by any
source.

Marketing materials, once approved, remain approved until either the material is altered
by the organization or conditions change such that the material is no longer accurate.
The CMS may, at any time, require an organization to change any previously approved
marketing materials if found to be inaccurate, even if the original submission was
accurate at the time.

The CMS reviews marketing materials according to 42 CFR 422.80(c)(4), to ensure that
the marketing materials “are not materially inaccurate or misleading or otherwise make
material misrepresentations.” This means that CMS does not disapprove marketing
materials based on typographical or grammatical errors. It is the organization’s decision
to maintain professional excellence by producing marketing materials that do not contain
typographical or grammatical errors.

Review of Marketing Materials in non-English Language or Braille

For marketing with materials that contain non-English or Braille information (in whole
or in part), the health plan/M+C organization must submit the non-English or Braille
version of the marketing piece, an English version (translation) of the piece, and a letter
of attestation from the organization that both pieces convey the same information. Health
plans/M+C organizations will be subject to verification monitoring review and
associated penalties for violation of this CMS policy. In addition to verifying the
accuracy of non-English marketing materials through monitoring review, CMS will also
periodically conduct marketing review of non-English materials on an “as needed”



basis. If materials are found inaccurate, health plans/M+C organizations may not
distribute materials until revised materials have been approved. If national health
plans/M+C organizations have submitted materials in English to the lead RO and these
have been approved, the same materials in other languages or Braille may be used in
other regions provided that organizations submit attestation letters to each region
vouching that the non-English or Braille version contains the same information as the
English language version.

Marketing Material Identification Systems

The following requirement applies to all marketing pieces except television and radio
ads, outdoor advertisements, and banner/banner-like ads.

Health plans/M+C organizations must use the system mandated by the reviewing RO for
identifying marketing materials submitted to CMS. If the reviewing RO does not have a
system, health plans/M+C organizations may use their own system for identifying
marketing materials. The health plan identifier should appear on the lower left or right
side of the marketing piece. After the RO approves the marketing piece, the approval date
(month/year) should always be posted to the marketing piece. The approval date is the
date on the CMS approval notice.

20.2 - Employer Group Marketing Review Process
(Rev. 35, 10-31-03)

Under the authority granted in §617 of the Medicare, Medicaid and SCHIP Benefits
Improvement and Protection Act of 2000, CMS has waived all M+C organizations from
having to follow the requirements under 42 CFR 422.80(a) for employer group members.
This means that M+C organizations need not have CMS pre-approve marketing materials
prepared by M+C organizations designed for members of employer groups. The waiver
does not include waiving the disclosure requirements at 42 CFR 422.111, which outline
what information must be provided to members annually and at the time of enrollment.
While M+C organizations do not need to have employer group materials pre-approved
under this waiver, they still must disclose the information at 42 CFR 422.111(b) to all
members (e.g., plan benefits, prior authorization rules, grievance and appeals
procedures, etc.).

The CMS will assume that M+C organizations have chosen to use this waiver unless we
hear otherwise from the M+C organization. All M+C organizations will be required to
send informational copies of employer group-specific marketing materials to the
Regional Office/lead region within 14 days of their release/use. (Regional Offices will
not be reviewing these materials; instead, they will keep them on file in the event any
inquiries are received about them.)

The M+C organization assumes responsibility for the accuracy of the employer group
marketing materials, including making any corrections to those materials when necessary.
The M+C organization is expected to continue to follow the guidelines within this
chapter when preparing its marketing materials. In the unusual circumstance of an



organization knowingly releasing/distributing incorrect or false marketing materials,
sanctions, and or/fines may be imposed on that organization.

20.4 — Time Frames for Marketing Review
(Rev. 35, 10-31-03)

This chapter deals primarily with the pre-approval of marketing materials. As outlined in
regulations at 42 CFR 422.80(a) and 417.428(a)(3), health plans/M+C organizations may
not distribute any marketing materials or election forms or make them available to
individuals eligible to elect a plan offered by a /ealth plan/M+C organization unless such
materials have been submitted to the CMS at least 45 days prior to distribution and the
CMS has not disapproved the materials. A health plan/M+C organization may also
distribute materials before 45 days have elapsed if prior approval has been granted by the
CMS. Guidelines for CMS review are further described at 42 CFR 422.80(c) for M+C
organizations and 417.428(a) for cost plans.

While not required to do so by law, the CMS will make every effort to review materials
prepared by cost plans within 10 days if they have followed CMS’ cost plan model
language without modification. However, while the CMS will try to review the cost plan
marketing materials within 10 days, the cost plan must not consider the material deemed
approved if 10 days pass and it has not received approval or disapproval from the CMS
since, by law, 45 days must pass before the material may be deemed approved.

Exception to the 45-day marketing review rule:

e M+C Organization Exception: When an M+C organization follows CMS model
language without modification, the CMS must review the material within 10 days
(as opposed to the usual 45 days). The CMS must make a determination on the
material within 10 days or else the marketing material is deemed approved.

To alert the CMS reviewer to the need for a 10-day review, the health plan/M+C
organization must indicate on the submission that it has followed the CMS model without
modification and is requesting a 10-day review.

The 10-day review period only applies when the health plan/M+C organization has
followed the CMS model without modification. "Without modification" means the health
plan/M+C organization used CMS model language verbatim and only used its own
language in areas where we have given them license to include their own information
(such as where they are asked to include their plan-specific benefits). It also means that
the health plan/M+C organization has followed the sequence of information provided in
the model in its own marketing material. In these cases, the regional office may only need
to review the health plan's/M+C organization's language in order to make a determination
on the marketing material within the 10-day time frame.

NOTE: An M+C organization’s Evidence of Coverage (EOC) cannot be approved until
the organization's Adjusted Community Rate (ACR) is approved. If an M+C organization
submits an EOC that follows the CMS model without modification for review early in the
year (prior to ACR approval), the Regional Office will review and approve all non-ACR-
related information within the 10-day review period, and will conduct a cursory review of



all ACR-related information based on the M+C organization's ACR submission.
However, the Regional Office will need to disapprove the release of ACR-related
marketing material within the 10-day window, since there is no basis for approving it,
and indicate that the material will be approved upon approval of the ACR. The Regional
Office will need to promptly review and approve these marketing materials upon
approval of the ACR.

30 - Guidelines for Advertising and Pre-Enrollment Materials

(Rev. 35, 10-31-03)

The guidelines in this section apply to all advertising and pre-enrollment materials. The
section is divided into four subsections:

30.1 -- Provides guidelines on advertising materials;

30.2 -- Provides guidelines on pre-enrollment materials;

30.3 -- Provides minimum information requirements for sales packages, and
30.4 -- provides the "Must Use/Can't Use" chart.

Guidelines for post-enrollment materials (beneficiary notification materials -- member
handbooks, member letters, etc.) are addressed in §40.

Please note that health plans/M+C organizations may market plans directly to
beneficiaries of former Medicare plans that have chosen not to renew their contracts as
long as the marketing does not begin until after the date the beneficiary has received the
plan termination letter. Some disclosures are required on pre-enrollment materials —
refer to §30.2.4, Item #8.

30.1 - Guidelines for Advertising Materials
(Rev. 35, 10-31-03)

Advertising materials can be defined as materials that are primarily intended to attract
or appeal to a potential enrollee. They are intended to be viewed quickly by a potential
enrollee and are short in length/duration. Specifically, these advertisements are:

o Television ads;

e Radio ads,

o Banner/banner-like ads;

e Outdoor advertising;

e Direct mail;

e Print ads (newspaper, magazine, flyers, etc.); and

o [Internet advertising.



This section outlines requirements for these types of advertisements.
The following definitions apply to some of the ads addressed in this section:

e QOutdoor Advertising (ODA): The ODA is marketing material intended to capture
the quick attention of a mobile audience passing the outdoor display (e.g.,
billboards, signs attached to transportation vehicles, etc.). The ODA is designed
to catch the attention of a person and influence them to call for detailed
information on the product being advertised.

e Banner Advertisements: "Banner" advertisements are typically used in television
ads, and flash information quickly across a screen with the sole purpose of
enticing a prospective enrollee to call the organization for more information.
This type of ad does not contain benefit or cost sharing information.

e Banner-like Advertisements: A "banner-like" advertisement can be ODA and is
usually in some media other than television, is intended to be very brief, to entice
someone to call the organization or to alert someone that information is
forthcoming, and like a banner ad, does not contain benefit or cost sharing
information.

The following guidelines apply to advertisements:
A. Language Requirements
1. Disclaimers/Disclosures:

a. For banner ads, banner-like ads and ODA, health plans/M+C
organizations are not required to include any disclaimers or disclosures
(e.g., lock-in and premium information) on the ads.

b. For all other advertising materials not listed in’a” above, health
plans/M+C organizations must include the statement that the organization
contracts with the Federal government. Refer to the Must Use/Can’t
Use/Can Use chart in §30.4 for statements the organization may use.

If the material references benefits/cost sharing, and is being used under
the streamlined review process addressed in §20.3, then the material must
also include the disclaimer that the benefits/cost sharing is “pending
Federal approval.” With one exception for certain materials (see c.
below), no other disclaimers or disclosures (e.g., lock-in and premium
information) are required for these advertising materials.

c. In addition to the disclaimers required in b. above, flyers and invitations
to sales presentations that are used to invite beneficiaries to attend a
group session with the intent of enrolling those individuals attending must
also include the following two statements:

e “Asales representative will be present with information and
applications”; and



e “For accommodation of persons with special needs at sales
meetings, call [insert phone number].”

2. Hours of Operation: Health plans/M+C organizations must list the hours of
operation for customer services and other health plan services anywhere that
these phone numbers are provided. This requirement does not apply to any
numbers included on advertising materials for persons to call for more
information.

3. TTY Numbers: With the exceptions listed below, TTY numbers must appear in
conjunction with any other phone numbers in the same font size and style as the
other phone numbers. Health plans/M+C organizations can use either their own
or State relay services, as long as the number included is accessible from TTY
equipment.

Exceptions:

o TTY numbers need not be included on ODA and banner/banner-like ads or
in radio ads that include a telephone number,; and

o With respect to television ads, the TTY number need not be the same font
size/style as other phone numbers since it may result in confusion and
cause some prospective enrollees to call the wrong phone number.
Instead, health plans/M+C organizations are allowed to use various
techniques to sharpen the differences between TTY and other phone
numbers on a television ad (such as using a smaller font size for the TTY
number than for the other phone numbers).

4. Reference to Studies or Statistical Data: Health plans/M+C organizations may
refer to results of studies or statistical data in relation to customer satisfaction,
quality, cost, etc. as long as specific study details are given. At a minimum, study
details that need to be included are the source and dates. (NOTE: When
submitting the material to CMS for review, the organization must provide the
study sample size and number of plans surveyed for review purposes). The M+C
organizations may not use study or statistical data to directly compare their plan
to another. If M+C organizations use study data that includes information on
several other M+C organizations, they will not be required to include data on all
of the organizations included in the study. However, study details, such as the
number of plans included, must be disclosed. Qualified superlatives (e.g., among
the best, one of the highest ranked, etc.) may be used. Superlatives (e.g., ranked
number one, etc.) may only be used if they are substantiated with supporting data.

5. Physicians and Other Health Care Providers:

a. If'the number of physicians and other health care providers is used in an
ad, the ad must include only those physicians and providers available to
Medicare beneficiaries. (Medicare cost plans may annotate in materials
that members may obtain services from any Medicare provider.)



b. For print ads and direct mail materials:

1. If a total number of physicians and providers is used in the ad, it
must separately delineate the number of primary care providers
and specialists included; and

2. If the M+C organization uses the name and/or picture of providers
and/or facilities to market itself, the provider information may only
be used within the context of informing beneficiaries of providers
that are associated with the M+C organization's delivery system.

6. Preferred Provider Organizations (including PPO Demonstrations) Only:

The following requirements only apply to Internet ads, brochures, and direct mail
pieces. They do not apply to television and radio ads, ODA, and banner/banner-
like ads.

e Mandatory Supplemental Benefits: If a PPO offers benefits, including
mandatory supplemental benefits (such as prescription drugs or dental
services) that are limited to in-network providers and facilities, marketing
materials that mention these benefits must state that not all benefits are
available from non-preferred providers.

o Cost Savings Described in Marketing Materials: If a PPO states in
marketing materials that prospective enrollees may save money if they join
the plan, it must acknowledge the added cost of accessing services out-of-
network and/or that using services in-network can cost less than using
services out-of-network.

B. Formatting Requirements

1. Font Size Rule: With the exception listed below, for all written advertising
materials footnotes and any text appearing in the advertisement must be the same
size font as the commercial message. The term "commercial message" refers to
the material which is designed to capture the reader's attention regarding the
health plan/M+C organization. The term does not refer to the commercial
membership (i.e., non-Medicare/Medicaid members) of the organization. The text
size is left to the discretion of the organization and can be smaller than size 12-
point font, but the commercial message and footnotes must be the same size font.

Exception:

e Information contained in brochures and direct mail pieces must be no
smaller than Times New Roman 12-point or equivalent font. More detail
on this requirement is contained in §30.2.

e [fan organization publishes a notice to close enrollment (as required in
Chapter 2) in the Public Notices section of a newspaper, the organization
need not use 12-point font and can instead use the font normally used by
the newspaper for its Public Notices section.



30.2 - Guidelines for Pre-Enrollment Materials
(Rev. 35, 10-31-03)

“Pre-enrollment” materials are materials that health plans/M+C organizations use to
promote the plan and to increase plan membership. These materials provide more detail
on the plan (e.g., plan rules, plan benefits, etc.) than what is provided in an
advertisement. Pre-enrollment materials include both sales and enrollment materials,
including the following types of materials:

e Product descriptions used in the sales/enrollment process -- enrollment booklets,
sales kits, etc.; and

e Sales scripts, sales presentations, etc.

NOTE: There are other enrollment-related documents that are usually included in sales
packages -- such as enrollment applications and the Statement of Understanding.
Requirements and models for these documents are addressed in Chapter 2.

NOTE: While the SB could be viewed as both a pre- and post-enrollment material, we
have placed instructions regarding these documents in the post-enrollment section since,
at a minimum, it must be sent to current enrvollees. Instructions on the SB can be found at

940.5.
The following guidelines apply to pre-enrollment materials:

A. Language Requirements

1. Lock-In Statement: The concept of "lock-in" must be clearly explained in all
pre-enrollment materials. For marketing pieces tiat tend to be of short duration
we suggest: ""You must receive all routine care from plan providers" or "You must
use plan providers except in emergent care situations or for out-of-area urgent
care/renal dialysis." However, in all written materials used to make a sale, a more
expanded version is suggested: "If you obtain routine care from out-of-plan
providers neither Medicare nor [name of M+C organization] will be responsible
for the costs." Modify materials if the health plan has a Point-of-Service (POS) or
Visitors' Program benefit or is a Private Fee-For-Service Plan (PFFS) or PPO.

For Medicare cost plans, all pre-enrollment materials must clearly explain that
members may use plan and non-plan providers, and also explain the benefit/cost
sharing differentials between use of plan and non-plan providers.

2. Networks and Sub-networks: All pre-enrollment marketing materials must
clearly explain the concept of networks and sub-networks and the process for
obtaining services, including referral requirements.

3. Hours of Operation: Health plans/M+C organizations must list the hours of
operation for customer services and other health plan services anywhere that these
phone numbers are provided.

4. Identification of All Plans in Materials: Where M+C organizations may file
separate/distinct Adjusted Community Rate (ACR) Proposals and the Plan Benefit
Package (PBPs) cover the same service area (or portions of the same service



area), there is no requirement that all plans be identified in all of the health
plan's/M+C organization's marketing materials, although /ealth plans/M+C
organizations may identify or mention more than one plan in a single marketing
piece at their discretion.

Contracting Statement: All pre-enrollment materials (and some other materials,
as mentioned in §$30.1 and 40) must include a statement that the health
plan/M+C organization contracts with the Federal government. Refer to the Must
Use/Can’t Use/Can Use chart in §30.4 for statements the organization may use.

TTY Numbers: The TTY numbers must appear in conjunction with any other
phone numbers in the same font size and style as the other phone numbers. The
TTY number must also include the hours of operation, if they are for customer or
health plan services. Health plans/M+C organizations can use either their own or
state relay services, as long as the number is accessible from TTY equipment.

Availability of Alternative Formats: To ensure that beneficiaries have access to
beneficiary education materials in alternative formats (e.g., Braille, foreign
languages, audio tapes, large print), Health plans/M+C organizations must
provide a disclosure on pre-enrollment materials indicating the document is
available in alternative formats.

Marketing plans to beneficiaries of non-renewing Medicare plans: As stated in
830, health plans/M+C organizations may market plans directly to beneficiaries
of former Medicare plans that have chosen not to renew their contracts as long as
the marketing does not begin until after the date the beneficiary has received the
plan termination letter. In addition to the targeted message, any pre-enrollment
marketing pieces must contain a statement indicating that the health plan/M+C
plan is open to all Medicare beneficiaries eligible by age or disability in the
plan's service area.

Preferred Provider Organizations (including PPO Demonstrations) Only:

o Cost Savings Described in Marketing Materials: If a PPO states in
marketing materials that prospective enrollees may save money if they join
the plan, it must also acknowledge the added cost of accessing services
out-of-network, and/or that using services in-network can cost less than
using services out-of-network.

e Preferred and Non-Preferred Benefits: If a PPO offers benefits for which
the coinsurance is the same percentage both in and out of network, the
PPO must make it clear in all pre-enrollment material that member
responsibility may be greater out of network since the coinsurance is
based on the Medicare allowed amount and not on the potentially lower
contracted amount.

e Mandatory Supplemental Benefits: If a PPO offers benefits, including
mandatory supplemental benefits (such as prescription drugs or dental
services) that are limited to in-network providers and facilities, marketing



materials that mention these benefits must state that not all benefits are
available from non-preferred providers.

B. Formatting Requirements

1.

Font Size Rule for Member Materials: Readability of written materials is crucial
to informed choice for Medicare beneficiaries. All pre-enrollment materials that
convey the rights and responsibilities of the health plan/M+C organization and
the member must be printed with a 12-point font size or larger. Materials subject
to this requirement include, but are not limited to enrollment and disenrollment
forms and notices. The CMS is cognizant of the fact that, when actually measured,
12-point font size may vary among different fonts with the result that some font
types may be smaller than others. Times New Roman font type is the standard by
which font size is measured. Therefore, if health plans/M+C organizations choose
to use a different font type, it is their responsibility to ensure that the font used is
equivalent to or larger than Times New Roman 12-point.

Font Size Rule for Footnotes and Subscripts: The 12-point font size or larger
rule described above also applies to any footnotes or subscript annotations in
notices.

Footnote Placement: Health plans/M+C organizations must adopt a standard
procedure for footnote placement. Footnotes should appear either at the end of
the document or the bottom of each page and in the same place throughout the
document. For example, the health plan/M~+C organization cannot include a
footnote at the bottom of page 2 and then reference this footnote on page 8, the
footnote has to also appear at the bottom of page 8.

Reference to Studies or Statistical Data: Health plans/M+C organizations may
refer to results of studies or statistical data in relation to customer satisfaction,
quality, cost, etc. as long as specific study details are given. At a minimum, study
details that need to be included are: Source, dates, sample size, and number of
plans surveyed. Health plans/M+C organizations may not use study or statistical
data to directly compare their plan to another. If health plans/M+C organizations
use study data that includes information on several other health plans/M+C
organizations, they will not be required to include data on all of the organizations
included in the study. However, study details, such as the number of plans
included, must be disclosed. Qualified superlatives (e.g., among the best, one of
the highest ranked, etc.) may be used. Superlatives (e.g., ranked number one, etc.)
may only be used if they are substantiated with supporting data.

Medicare Cost Plans Only

o [n all pre-enrollment marketing materials the health plan must indicate
that it meets Medicare regulatory requirements for providing enrollment
opportunity and benefit packages for both Part A and B and Part B-only
eligible beneficiaries.”



o Cost-contracting health plans must market a low option or basic benefit
package that is identical to the Medicare fee-for-service benefit package
(except for any additional benefits the health plan may offer at no charge,
for which the health plan claims no reimbursement). Information on the
availability of this package must appear in all of the health plan's pre-
enrollment marketing materials.

C. Submission and Review Requirements

o Sales Scripts: Sales scripts, both for in-home and telephone sales use, must be
reviewed by the CMS prior to use. However, health plans/M+C organizations
are not required to adhere to a specific format for submission (i.e., verbatim
text or bullet points).

D. Other Requirements

o Logos/Tag Lines: The CMS recognizes the difference of purpose and intent
between company logos/product tag lines and other advertising or marketing
materials. The guidelines regarding the use of unsubstantiated statements that
apply to advertising materials do not apply to logos/taglines. Contracting
health plans may use unsubstantiated statements in their logos and in their
product tag lines (e.g., "Your health is our major concern," "Quality care is
our pledge to you," "First Care means quality care,” etc.). This latitude is
allowed only in logo/product tag line language. Such unsubstantiated claims
cannot be used in general advertising text regardless of the communication
media employed to distribute the message. Not withstanding the ability to use
unsubstantiated statements as indicated above, the use of superlatives is not
permitted in logos/product tag lines (e.g., "First Care means the first in
quality care” or "Senior's Plus means the best in managed care”). Refer to the
Must Use/Can't Use/Can Use chart in_§30.4 of this Chapter for more
information on restrictions associated with the use of superlatives.

30.3 - Sales Package Minimum Information Requirements
(Rev. 35, 10-31-03)

This section contains guidance regarding rules that health plans/M+C organizations are
required to provide in writing to beneficiaries prior to enrollment.

30.3.1 - Lock-In Requirements/Selecting a Primary Care Physician -
How to Access Care in an HMO

(Rev. 35, 10-31-03)

Health plans/M+C organizations must describe rules for receipt of primary care, specialty
care, hospital care, and other medical services in their EOC. These rules may vary by
health plan/M+C organization. Health plans/M+C organizations must disclose specific
rules for referrals for follow-up specialty care in their EOC. Prior to enrollment,
prospective members must be able to obtain information regarding the health plan
network coverage and rules in sufficient detail to make an informed choice.



When a beneficiary enrolls in a plan/M+C organization, he/she agrees to use the network
of physicians, hospitals, and providers that are affiliated with the plan for all health care
services, except emergencies, urgently needed care, or out-of-area renal dialysis services.

Contractors with a POS benefit or Visitors Program benefit should list plan-specific
requirements and level of coverage found in your EOC.

A plan member selects a primary care physician (PCP) to coordinate all of the member's
care. A primary care physician is usually a family practitioner, general practitioner, or
internist. The primary care physician knows the plan's network and can guide the member
to plan specialists when needed. The member always has the option to change to a
different primary care physician. Changes in PCP will be effective according to the plan
guidelines that, in some instances, could be the first or the 15th day of the following
month as opposed to immediately.

Neither the health plan/M+C organization nor Medicare will pay for medical services that
the member receives outside of the network unless it was authorized, or it is an
emergency, urgently needed care, or out-of-area dialysis service. The member may be
responsible for paying the bill.

In the case of enrollees in §1876 Cost Contracts, enrollees must be informed that after
enrollment is effective, in order for them to receive the full coverage offered, services
other than emergency and urgently-needed services must be obtained through the HMO
or CMP. In the case of cost enrollees, however, they may receive services that are not
provided or arranged by their HMO or CMP, but they would be responsible for payment
of all Medicare deductibles and coinsurance as well as any additional charges as
prescribed by the Medicare program. They also would be liable for any charges not
covered by the Medicare program.>

30.3.2 - Emergency Care (Cross References to QISMC 2.3.17)
(Rev. 35, 10-31-03)

Members are not required to go to health plan-affiliated hospitals and practitioners when
they experience an emergency. Emergency medical condition means a medical condition
manifesting itself by acute symptoms of sufficient severity (including severe pain) such
that a prudent layperson, with an average knowledge of health and medicine, could
reasonably expect the absence of immediate medical attention to result in:

1. Serious jeopardy to the health of the individual or, in the case of a pregnant
woman, the health of the woman or her unborn child;

2. Serious impairment to bodily functions; or
3. Serious dysfunction of any bodily organ or part.

Emergency services means covered inpatient and outpatient services that are:
1. Furnished by a provider qualified to furnish emergency services; and

2. Needed to evaluate or stabilize an emergency medical condition.



For information on M+C organization responsibility for emergency care stabilization and
post-stabilization requirements see 42 CFR 422.113(b)(3).(c)(2)(i) through (ii1).

Describe precisely where emergency coverage will be available under the health
plan/M+C organization (e.g., the United States and its Territories, worldwide, etc.).

30.3.3 - Urgent Care
(Rev. 35, 10-31-03)

Urgently needed services means covered services provided when an enrollee is
temporarily absent from the M+C plan's service area (or, if applicable, continuation) area
(or, under unusual and extraordinary circumstances, provided when the enrollee is in the
service or continuation area but the organization's provider network is temporarily
unavailable or inaccessible) when such services are medically necessary and immediately
required:

1. As aresult of an unforeseen illness, injury, or condition; and

2. It was not reasonable given the circumstances to obtain the services through the
organization offering the M+C plan.

Urgently needed care provided by non-plan providers is covered when a member is in the
service area or continuation area under the unusual circumstance that the organization's
provider network is temporarily unavailable 