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ISSUE:
Was the Intermediary:s adjustment to physical therapy labor costs proper?

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

Tulsa Home Hedlth Services (AProvider() is a Medicare certified home hedth agency located in Tulsa,
Oklahoma. It islicensed in the State of Oklahoma to provide skilled nursing, physical therapy,
occupationa therapy, speech pathology, medica socid services and home hedlth aide services. Inits
as-iled cost report for the fiscal year ended (AFY Ef) December 31, 1994, the Provider claimed costs
for providing physica therapy services that were performed by both employees and contracted physical
therapists. The employee physical therapists were paid on asdlary plus a per-vist rate for overtime
vidgts. The contracted physica therapists who performed services pursuant to arrangements established
with outside suppliers were paid on afee-for-service basis for actua vists peformed. Included in the
total services rendered for FY E December 31, 1994 were 5,245 physical therapy visgts, of which 5,178
were provided to Medicare beneficiaries.

Cahaba Government Benefits Administrators (Alntermediary@) reviewed the Provider-s compensation
for the employee physicd therapists and concluded that the compensation of adl physica thergpists was
subject to the guiddines set forth under * 1403 of the Provider Reimbursement Manua (AHCFA Pub.
15-14). Sincethe Provider did not maintain records of how many employees performed therapy visits
while being paid on a per-visit basis or the number of hours worked, the Intermediary was unable to
cdculate the hourly compensation for each of these physica thergpists. Accordingly, the Intermediary
measured the quantity of services rendered by the employee thergpists using the number of patients
treated (i.e., patients visted). The Intermediary determined that one hour per visit would be appropriate
and made adjustments to Worksheet A-8-3 to apply the physical therapy guidelines to the Provider:=s
employee physicd therapists. Worksheet A-8-3 was adjusted as follows:?!

Worksheet A-8-3 Line# AsFiled Audit Adjustment Findized

3 - Number of Unduplicated
HHA Visits - Therapists 1,456 3,636 5,092

4 - Number of Unduplicated
HHA Visits-Therapy
Assistants 153 0 153

! See Intermediary Exhibit I-1.
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7 - Total Hours Worked-
Therapists 1,397 3,695 5,092

7 - Total Hours Worked-
Assistants 129 24 153

48 - Tota Cost of Outside
Supplier Services $78,239 $285,288 $363,527

49 - Excess Over Limitation $0 $111,331 $111,331

On September 27, 1996, the Intermediary issued a Notice of Program Reimbursement which included
an adjusment to apply the physica thergpy guiddines to the Provider=s employees, which reduced
dlowable physica thergpy cost by approximately $111,000. The Provider appeded the Intermediary:=s
determination to the Provider Reimbursement Review Board (ABoard() pursuant to 42 C.F.R." "
405.1835-.1841 and has met the jurisdictiond requirements of these regulations. The Provider was
represented by J. Clay Christensen, Esquire, and Debra L. Chionopoulos, Esquire, of Day, Edwards,
Propester & Christensen. The Intermediary:s representative was Bernard M. Tabert, Esquire, of the
Blue Cross and Blue Shield Associetion.

PROVIDER:s CONTENTIONS:

The Provider contends that the Intermediary improperly applied the physical therapy guiddinesto its
employee physicd thergpists. In support of this contention, the Provider cites the Statutory provisions of
42 U.S.C. " 1395x(v)(5)(A), and the implementing regulations a 42 C.F.R. "413.106, which establish
acdlear diginction between physca therapy services furnished under arrangements with a provider, and
those furnished by employees of aprovider. The statute at 42 U.S.C. * 1395x(V)(5)(A) provides that,
Awnhere the physicd thergpy services are furnished under an arrangement with a provider of services or
other organization, the amount allowable for Medicare cost reimbursement purposes shal not exceed an
amount equd to the reasonable sdary that would have been paid for the same services. Further
explanation and implementation of the gatutory languageis sat forthin 42 C.F.R. * 413.106 which
states that, Athe reasonable cost of physica therapy services furnished under arrangements with a
provider of services may not exceed an amount equivaent to the prevailing salary and additiond costs
that would reasonably have been incurred by the provider had such services been performed by such a
person in an employment relationship.f Id.

The Provider argues that it is evident by the statutory and regulatory language that a distinction has
intentionaly been made between physica therapists who are employees of providers and physica
therapists who provide services under arrangements with providers. In accordance with the Supreme
Court-sdecisonin Chevron U.SA., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837,
842-843, (1984), Alt]he plain meaning of a Satute controls, if thereis one, regardiess of an agency:s
interpretation.f The Provider inggs that the language clearly differentiates between a physica therapist
who is under an arrangement from one in an employment rlaionship, and that such adidtinction is
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sgnificant because reimbursement rates and record-keeping requirements are different for each
employment relationship.

With respect to the physical therapy guiddines set forth in the Provider Reimbursement Manual
(AHCFA Pub. 15-1"), the Provider arguesthat * 1403 expresdy addresses and recogni zes the
digtinction between physical therapist employees of a provider and physica therapists who provide
services under arrangements with aprovider. The Provider further contends that HCFA Pub. 15-1 *
1403 specificaly states that the guiddines gpply only to the costs of services performed by outsde
suppliers, and not to the salaries of a provider-s employees. In making its adjustments to Worksheet A-
8-3 of the Provider-s 1994 cost report, the Intermediary incorrectly used the additiona language of
HCFA Pub. 15-1 * 1403 which dtates:.

In Stuations where compensation, at least in part, is based on afee-for-
service or on a percentage of income (or commisson), these
arrangements will be consdered nonsdary arrangements, and the entire
compensation will be subject to the guiddinesin this chapter.

HCFA Pub. 15-1 * 1403.

The Provider notes that the manua language relied upon by the Intermediary appearsto relate to
changes madeto 42 C.F.R. * 413.106 (c) (5) in or about 1998. Citing the circuit court:sdecisonin In
Home Hedlth, Inc. v. Shelda, 188 F.3d 1043, (8th Cir. 1999) (Aln Homef),? the Provider contends that
such a change cannot be retroactively applied to this case. The court in In Home further construed that
HCFA Pub. 15-1 contained only Anonbinding interpretative rules that have not been subjected to APA
[Adminigtrative Procedures Act, 5 U.S.C. * 553] rulemaking procedures.i The court went on to state
that A[t]o the extent the PRM [HCFA Pub. 15-1] supports the Secretary-s view that paid [-] per-visit
employees are subject to the guidelines, we conclude thet this agency interpretation is contrary to the
plain language of the statute as articulated above.f The court aso rejected the Secretary=s podtionin In
Home that the guidelines should be applied to the home health agency employee physicd therapists
thereby subjecting the employee physical therapists to the same cost limitations as those therapists
furnishing services under other arrangements. Accordingly, even if the Intermediary-s position is
supported by the language of HCFA Pub. 15-1 * 1403, the Eight Circuit Court of Appedls has stated
that the manud language is nonbinding asit is contrary to the law and, therefore, such apogdtionis
without credence.

2 See Provider Exhibit P-7.
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In the event the guidelines are deemed to be gpplicable to fee-for-service amounts paid to employees,
the Provider does not agree with the Intermediary-s decision to gpply the guiddinesto dl of its physicd
therapy codts. It isundisputed that the physical therapy servicesin controversy were provided by
employees of the Provider, and that the employees were paid overtime based upon a rate-per-visit
scheme rather than the standard time and one half overtime pay.* Accordingly, the primary issue before
the Board concerns the proper application of HCFA Pub. 15-1 * 1403 which was promulgated
pursuant to governing law and regulations. The Provider contends that the continued out of context
interpretation of the guiddines by the Intermediary further compounds the reimbursement impact in
severd ways. Firgt, the guidelines did not apply to employeesin 1994, whether paid on afee-for
service basis or asdaried/hourly basis. Second, unlike contracted outside suppliers, employed physica
therapigts are not required to maintain visit-specified trestment hours. Therefore, such information is not
available to be incorporated into the calculation of the limitation. Third, employed physicd therapists
will have varied levels of productivity depending on patient census and individud petient needs. Thus,
their utilizetion is extremdly different from that of an outsde supplier, which in this Provider-s case, were
used to supplement employee hours during high census periods and/or employee staffing shortages.
Fourth, the Provider refersto the Eight Circuit Court=s decison in Hennepin County Medica Center v.
Shdda, 81 F.3d 743, 748 (8th Cir. 1996), wherein the court found that A[a]n agency:s interpretive
rules, which are not subject to APA rulemaking procedures, are nonbinding and do not have the force
of law.i Accordingly, the Provider believesthat the Intermediary:s interpretation of the guiddines strays
from the legidative and regulatory intent which were designed to prevent abuses by outside physica
therapy contractors.

The Provider further notes that its position has been affirmed by the Board in severd prior decisons
induding In Home Hedlth, d/b/a Home Hedlth Plus v. Blue Cross and Blue Shidld Association/ Blue
Cross and Blue Shield of lowa, PRRB Dec. No. 96-D16, February 27, 1996, Medicare and Medicaid
Guide (CCH) & 44,065 and High Country Home Hedlth Care, Inc. v. IASD Hedth Services
Corporation, PRRB Dec. NO. 97-D35, March 19, 1997, Medicare and Medicaid Guide (CCH) &
45,130.% In both cases, the Board concluded that the manua guidelines were not applicable to
employees of a provider.

INTERMEDIARY:=S CONTENTIONS:

The Intermediary contends that its adjustment properly gpplied the physica therapy guiddinesto the
Provider=s employee physica therapists in accordance with the reasonable cost requirements
established under 42 U.S.C. ** 1395x(V)(1)(A) and 1395x(v)(5)(A), the regulatory provisions at 42

3 See Tr. at 15-16.
4 See Tr. at 24-25.

s See Provider Exhibits P-7 and P-8.
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C.F.R. "" 413.9 and 413.106, and the manual instructions set forth in Chapter 14 and * 2103 of
HCFA Pub. 15-1.

Theregulation at 42 C.F.R. " 413.9(c)(2) states:

The costs of providers services vary from one provider to another and
the variations generdly reflect differencesin scope of services and
intengity of care. The provison in Medicare for payment of reasonable
cost of sarvicesisintended to meet the actua cogts, however widdy
they may vary from one indtitution to another. Thisis subject to a
limitation if a particular inditutiorrs costs are found to be subgtantialy
out of line with other inditutions in the same areathat are Smilar in Sze,
scope of services, utilization, and other relevant factors.

42 CF.R. " 413.9(c)(2).

The Medicareregulation at 42 C.F.R. * 413.106(c)(5) further expands upon the reasonable cost
requirements for physica and other therapy services by gtating:

Until aguideineisissued for a specific thergpy or discipline, costs are
evaluated so that such costs do not exceed what a prudent and cost
conscious buyer would pay for agiven service.

42 C.F.R. " 413.106(c)(5).

The prudent buyer provisons under HCFA Pub. 15-1 * 2103 further clarify the regulatory requirements
by gtating that A[t]he prudent and cost conscious buyer not only refuses to pay more than the going price
for an item or sarvice, he/she dso seeks to economize by minimizing cost.; Congstent with the
reasonable cost provisions cited above, it is the Intermediary:s postion that the specific guiddinesin
Chapter 14 of HCFA Pub. 15-1 effectively apply the prudent buyer principle. The fact that the
Provider=s physical therapy costs exceeded the physica thergpy guidelinesis proof that the costs are not
ressonable and that they are, in fact, subgtantialy out of line.

The Intermediary does not dispute that the Provider-s physical therapists were employees. However,
the Intermediary indgsts that the guidelines established under Chapter 14 of HCFA Pub. 15-1 do apply
to certain salaried employment relationships, and that such an employment relationship was identified in
the ingant appeal. The ingructionsin HCFA Pub. 15-1 * 1403 State in pertinent part:

In Situations where compensation, at least in part, is based on afee-for-
Service or on a percentage of income (or commission), these
arrangements will be consdered nonsaary arrangements, and the entire
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compensation will be subject to the guiddines in this chapter.

HCFA Pub. 15-1 * 1403 (emphesis added).

Since the Provider-s employee physicd therapists were paid on a per-vist basisfor overtime vigts, it is
the Intermediary=s position that their compensation is subject to the physica therapy guidelines under
Chapter 14 of HCFA Pub. 15-1. While the Provider argues that the therapists were not contractors, it
isthe Intermediary-s position that the compensation of al physca therapists paid on a per-vigt basis
(i.e. contracted thergpists as well as employee therapists) must be compared to the physical therapy
guiddines.

The Intermediary points out that HCFA Pub. 15-1 * 1403 identifies severd Stuationsin which the
compensation of a sdaried physica thergpist would be subject to the limitation guiddlines. This section
dtates in part that Athe costs of the services of a salaried employee who was formerly an outside supplier
of therapy or other services, or any new sdaried employment relationship will be closdy scrutinized to
determine if an employment Stuation is being used to circumvent the guiddines. Any costs in excess of
an amount based on the going rate for salaried employee thergpists must be fully judtified.) The fact that
the compensation of the physical therapists in question was determined on a fee-for-service basis
requires their compensation to be treated as Anonsalary arrangements,i the same as outside suppliers.

In response to the Provider=s contentions that the Intermediary arbitrarily estimated and assumed one
hour of services for each physica therapy vist performed by an employed physical therapist, the
Intermediary notes that the Provider acknowledgesthat it did not maintain records or time studies to
support the number of hours worked by the physical therapists. Since the total hours for the Provider=s
contracted physical therapy services appeared to be approximately one hour per visit based on the
Provider=s records, the Intermediary determined that one visit equaled one hour in adjusting total
physicd therapy hours on Worksheet A-8-3. The Intermediary aso cites the manud ingdructions at
HCFA Pub.15-1 * 1409.2 which statesin part:

Where time records of home hedth vigts are unavailable, or found to be
inaccurate , the reasonable cost evaluation is based on visits rather than
actua hours of services rendered. Each home hedth agency vist is
consdered the equivdent of 1 hour of service.

HCFA Pub. 15-1 * 1409.2 (emphasis added).

In further support of its position, the Intermediary refersto the HCFA Adminigtrator=s reversa of the
Board:s decisions as follows?®

6 See Intermediary Exhibits -8 and 1-9.
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C In Home Hedlth, d//a Home Hedlth Plus v. Blue Cross And Blue Shield Association/ Blue
Cross of lowa, PRRB Dec. No. 96 -D16, February 27, 1996, Medicare and Medicaid Guide
(CCH) & 44, 065, rev=d HCFA Adminigtrator, April 29, 1996, Medicare and Medicaid Guide
CCH & 44,595.

C High Country Home Hedlth Care, Inc. v. IASD Hedlth Services Corporation, PRRB Dec. No.
97-D35, March 19, 1997, Medicare and Medicaid Guide (CCH) & 45,130, rev-d HCFA
Administrator, May 20, 1997, Medicare and Medicaid Guide (CCH) & 45,543.

In both of the above decisions, the HCFA Adminigtrator ruled that the intermediary properly applied the
ASdary Equivalency Guiddines to the Aper vigti compensated physical therapists pursuant to Chapter
14 of HCFA Pub.15-1. While the Intermediary is aware that the HCFA Administrator=sdecisonin In
Home was overturned by the Eight Circuit Court of Appeds, that decison does not gpply to this case,
asthe Provider islocated in Oklahoma.

The Intermediary concludes that the Medicare regulations and program ingtructions relating to
compensation of physica therapists based on a fee-for-service clearly provide for the disallowance of
such costs which exceed areasonable leve (i.e., costs in excess of the physicd therapy guiddines are
not prudent). Accordingly, the Intermediary requests that the Board affirm its adjustment.

CITATION OF LAW, REGULATIONS AND PROGRAM INSTRUCTIONS:

1 Law -42U.S.C.

" 1395x(V)(1)(A) - Reasonable Cost
" 1395x(V)(5)(A) - Services Under Arrangement
2. Law-5U.SC.

" 553 - Adminigrative Procedures Act - Rule
Making

3. Regulations - 42 C.F.R.

Board Jurisdiction

" 405.1835-.1841
" 413.9 et seq. - Cost Related to Patient Care

" 413.106 et seq. - Reasonable Costs of Physical Therapy
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Services Furnished Under Arrangement

4, Program Ingtructions - Provider Reimbursement Manud, Part | (HCFA Pub. 15-1):

Chapter 14 - Reasonable Cost of Therapy and Other
Services Furnished by Outside
Suppliers

" 1403 - Guideline Application

" 1409.2 - Full-Time or Regular Part-Time

Sarvices - No Time Records Available
" 2103 - Prudent Buyer
5. Case Law:

In Home Hedlth d/b/a Home Hedth Plus v. Blue Cross and Blue Shield Association/Blue Cross
and Blue Shidld of lowa, PRRB Dec. No. 96-D16, February 27, 1996, Medicare and
Medicaid Guide (CCH) & 44,065, rev=d HCFA Administrator, April 29, 1996, Medicare and
Medicaid Guide (CCH) & 44,595, rev=d In Home Hedlth , Inc. v. Shdda, U.S. Didtrict Court,
Didtrict of Minnesota, Civ. No. 97-2598/RHK/FLN, (June 16, 1998), Medicare and Medicaid
Guide (CCH) & 300,005, &f-d In Home Hedth, Inc. v. Shdda, 188 F.3d 1043 (8th Cir.
1999).

High Country Home Hedlth Care, Inc. v. IASD Hedth Services Corporation, PRRB Dec. No.
97-D35, March 19, 1997, Medicare and Medicaid Guide (CCH) & 45,130, rev=d HCFA
Administrator, May 20, 1997, Medicare and Medicaid Guide (CCH) & 45,543.

Chevron U.SA., Inc. v. Naturad Resources Defense Council, Inc., 467 U.S. 837, 842-843,
(1984).

Hennepin County Medical Center v. Shdda, 81 F3d 743, 748 (8th Cir. 1996).

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

The Board, after consderation of the facts, parties: contentions, evidence presented, testimony dlicited
at the hearing, and post-hearing brief, finds and concludes that the Intermediary inappropriately applied
the physical therapy guiddinesin Chapter 14 of HCFA Pub 15-1 (AGuiddines)) to the Provider=s
employee physical thergpists resulting in an improper adjustment to the Provider=s cost report for the
FY E December 31, 1994.
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Based on the evidence in the record, there is no dispute that the physical therapy servicesin controversy
were provided by bona fide employees of the Provider. Accordingly, the issue to be decided concerns
the gpplication of the Guideines in determining the reasonable cost of such services under the controlling
law and regulations which were in effect for the cost reporting period in contention. The Board finds
that 42 U.S.C. " 1395x(v)(5)(A) and 42 C.F.R. " 413.106 provide no basis for the application of the
Guidelines to the compensation of employee physicd therapists. Both the legidative and regulatory
history of the Guiddinesindicate that their purpose was to curtall and prevent perceived abusesin the
practices of outside physical therapy contractors. The Board aso notes that the term Aunder
arrangement( is commonly referred to and used interchangeably with the term Aoutside contractors.i
The Board is aware that the regulations and manua instructions were changed in 1998 to include the
gpplication of the Guiddinesto employee physical therapists who are paid on a fee-for-service or
percentage of income basis. However, since the cost reporting period under review in the instant case
concerns the Provider=s FY E December 31, 1994, the Board finds that the Guidelines cannot be
retroactively applied based on this substantive change in palicy.

With respect to the Intermediary=s argument that the Guiddines effectively agpply the prudent buyer
principle required under the provisons of 42 C.F.R * 413.9 and HCFA Pub. 15-1 * 2103, the Board
finds that the Guiddines should not be utilized in place of a prudent buyer andyss. The fact that the
Provider=s physical therapy costs exceeded the Guiddinesis not proof that the costs are Asubgtantialy
out of line and, thus, Aunreasonable.i Rather than comparing the physical thergpy coststo the
Guiddines, the Intermediary should have determined whether the Provider=s costs were Asubgtantialy
out of linefl by performing an appropriate survey which compares the Provider=s cogts to other smilarly
Stuated providers pursuant to the regulations at 42 C.F.R. * 413.9. The Intermediary-s failure to apply
an gppropriate methodology for eva uating the Provider:=s cogts precludes a determination that the costs
were unreasonable under the prudent buyer concept.

Findly, the Board acknowledges that the parties have cited various decisions rendered by the Board
and the HCFA Adminigtrator in which the issue aso concerned the gpplication of the Guiddinesto
costs associated with employee physica thergpists. Both parties relied upon the decision rendered for
In Home, wherein the HCFA Adminigtrator reversed the Board:s finding that there was no basis under
the law and regulations for the application of the Guiddines to the employee physica thergpiss. The
Board notes that its decision in In Home was later affirmed by the Digtrict Court=s decison which
concluded that:

[t]he Secretary-s interpretation of 42 U.S.C. * 1395x(v)(5)(A) to
include In Home:s employee thergpists who are paid on a fee-per-vist
bass and to apply the Guiddinesto these physicdl therapistsis contrary
to the language of the Act, therefore, the court will grant In Homess
motion to set her decison aside.
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In Home Hedlth, Inc. v. Shdda, U.S. Didtrict Court, District of Minnesota, Civ. No. 97-2598
/RHK/FLN, (June 16, 1998).

The Board further notes that the Digtrict Court-s decison in In Home was upheld by the Eight Circuit
Court of Appedls which found asfollows.

Wefind that 42 U.S.C. * 1395x(v)(5)(A) does not provide abasis for
the gpplication of the Guiddinesto In Homess employee physicd
therapists. Thefirgt part of the sentencein 42 U.S.C. "1395x(Vv)(5)(A)
explains that the subsection gpplies to persons providing physical
therapy services Aunder an arrangement(l with a provider. The second
part of the sentence explains that the reasonable cost of compensation
for persons Aunder an arrangement(l is calculated by reference to the
sdary which would reasonably have been paid to the person if that
person had been in an Aemployment relaionship( with the provider.
The plain meaning of 42 U.S.C. " 1395x(v)(5)(A) and 42 C.F.R. *
413.106, which uses smilar language, distinguishes between services
provided Aunder an arrangement( and those provided by aperson in an
Aemployment relaionship.i It is clear from the language that a physica
therapist who isAunder an arrangement( is different from a personin an
Aemployment rationship@ with the provider. The Guiddines gpply to a
person Aunder an arrangement.;. Thefina notice in the Federal Register
indicatesthat a person A under an arrangement() is an outside contractor.
The Secretary=s atempt to now further limit the term Aemployment
relationshipf to mean only salaried employeesis not supported by the
statute or the Secretary-s contemporaneous interpretation as reflected in
the 1992 regulation.

The statutory reference to Athe sdlary which would reasonably have
been paidi to a person in an employment relationship does not render a
nonsalaried employee subject to the Guidelines as a person Aunder an
arrangement.; Theterm Asdlaryl as used in this manner and not
specificaly defined in the Statute can be as generic as Aa remuneration
for services given.it See Webster-s Third New International Dictionary
2003 (1986). Thus, the statute requires nothing more than that a
provider should be reimbursed for the services performed by a
nonemployee, i.e., an outside contractor working under an arrangement
with the provider, amilarly to what an employer reasonably would pay
its employee for such services. Services provided by a provider=s
employee are themsalves subject to a reasonableness requirement. See
42 U.S.C " 1395x(v)(1).
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We have construed the PRM to contain only nonbinding interpretetive
rules that have not been subjected to APA rulemaking procedures.
Shddav. S. Paul-Ramsey Med. Ctr., 50 F.3d 522, 527-28 n. 4
(1995). To the extent the PRM supports the Secretary-s view that paid
per-visit employees are subject to the Guiddines, we conclude that this
agency interpretation is contrary to the plain language of the statute as
articulated above. Accordingly, we cannot defer to the Secretary:s
interpretation.

* * *

We &ffirm the digtrict court-s reversal of the Secretary-s decison and
hold that the Secretary may not gpply the Guiddinesto In Homess
employee physicd thergpisis.

In Home Hedth, Inc. v. Shdda, 188 F.3d 1043 (8th Cir. 1999).

With respect to the 1998 modification to 42 C.F.R. * 413.106(c)(5), the circuit court=s decision
included the following footnote on this matter:

(FN4.) Thelanguage of 42 C.F.R. " 413.106(a) has not changed since
1992. However, in 1998, 42 C.F.R. " 413.106(c)(5) was amended to
provide:

If therapy services are performed in Situations where compensation to a
therapist employed by the provider is based, at least in part, on afee-
for-service or on a percentage of income (or commission), the
guiddineswill goply. The entire compensation will be subject to the
guidelines in cases where the nature of the arrangementsis most like an
Aunder arrangement( Situation, although technically the provider may
treat the thergpists as employees. Theintent of this section is to prevent
an employment relationship from being used to circumvent guideines.

The Secretary acknowledges in her brief that this amendment does not
aoply inthiscase.
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It is the Board:s conclusion that the facts and circumstances in the instant case are analogous to those
st forth in the In Home decision and, thus, the circuit court=s analysis and findings are equdly applicable
to the Board-s decison in this case.

DECISION AND ORDER:

The Intermediary-s adjustment to physical therapy labor costs was not proper. The Intermediary=s
determination is reversed.

Board Members Patticipating

Irvin W. Kues

Henry C. Wessman, Esquire
Stanley J. Sokolove

Date of Decision: August 30, 2001

FOR THE BOARD

Irvin W. Kues
Chairman



