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|ISSUE:

Was the Intermediary:s denid of the Provider=s request for a sole community hospital decreased volume
adjustment proper?

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

Rumford Community Hospitd (AProvider(l) is a 108 bed short-term, acute care, not-for-profit hospital
located in Rumford, Maine. The 108 beds include 91 adult and pediatric beds, Six intensve care beds,
and 11 nursery beds. The Provider qualified and has been rembursed as a sole community hospital
snce July 1, 1979.

On November 21, 1995, the Intermediary issued a Notice of Program Reimbursement (ANPR() for the
fiscd year (AFY() in question. On May 13, 1996, the Provider requested an additiona payment of
$434,209" in the form of avolume adjustment that is available to sole community hospitals that
experience alarge decrease in volume, pursuant to the regulations at 42 C.F.R. " 412.92(¢).2 On
October 10, 1996, the Intermediary denied the request.®> The Provider requested reconsideration on
December 9, 1996, and the Intermediary denied the reconsideration request on February 21, 1997.
On March 11, 1997, the Provider submitted additiona information to the Intermediary.® Thiswas
followed by ameeting on April 3, 1997, and another Provider letter dated April 9, 1997.° The
Intermediary responded on May, 1, 1997, again dedlining to award any of the requested relief.’

! Subsequently, both parties agreed that the amount in contention was incorrectly
computed and should have been $357,624. See Tr. at 6 and 165.

2 Intermediary Exhibit |-4.
3 Id. at 1-5.

4 Id. at I-6 and I-7.

> Id. at 1-8.

6 Id. at 1-9.

! Id. at I-10.
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On August 4, 1997, the Provider filed atimely apped of the Intermediary:s determination with the
Provider Reimbursement Review Board (ABoard@) and has met the jurisdictional requirements of 42
C.F.R. "" 405.1835-.1841. The Medicare reimbursement in controversy is $357,624.

The Provider was represented by Charles F. Dingman, Esquire, of Preti, Flaherty, Beliveau & Pachios,
LLC. ThelIntermediary was represented by Eileen Bradley, Esquire, of the Blue Cross and Blue Shield
Association.

STATUTORY BACKGROUND:

Section 1886(d)(5)(D)(ii) of the Socid Security Act provides that:

[i]n the case of a sole community hospital that experiences, in acost
reporting period compared to the previous cost reporting period, a
decrease of more than 5 percent initstotal number of inpatient cases
due to circumstances beyond its control, the Secretary shdl provide for
such adjustment to the payment amounts under this subsection (other
than under paragraph 9) as may be necessary to fully compensate the
hospitd for the fixed cogts it incursin the period in providing inpatient
hospital services, including the reasonable cost of maintaining necessary
core staff and services.

Theimplementing regulations & 42 C.F.R. " 412.92(e) &t. seg. read in part:

(e) Additiona payments to sole community hospitals experiencing a
sgnificant volume decrease. (1) For cost reporting periods beginning on
or after October 1, 1983, HCFA provides for a payment adjustment
for a sole community hospita for any cost reporting period during which
the hospital experiences, due to circumstances as described in
paragraph (e)(2) of this section more than five percent decreasein its
tota discharges of inpatients as compared to its immediately preceding
cost reporting period. . . .

(2) To qudify for a payment adjustment on the basis of a decreasein
discharges, a sole community hospital must submit its request no later
than 180 days after the date on the intermediary:s Notice of Amount of
Program Relmbursement-
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(i) Submit to the intermediary documentation demondirating the size of
the decrease in discharges, and the resulting effect on per discharge
costs, and

(i) Show that the decrease is due to circumstances beyond the
hospital-s contral.

(3) Theintermediary determines alump sum adjustment amount not to
exceed the difference between the hospital:s Medicare inpatient
operating costs and the hospita:stota DRG revenue for inpatient
operating costs. . . (induding outlier payments for inpatient operating
costs, . . . additiond payments made for inpatient operating costs for
hospitals that serve a diproportionate share of low-income patients, .

. . andfor indirect medica education costs.

(1) In determining the adjustment amount, the intermediary consders-

(A) Theindividua hospital-s needs and circumstances, including the
reasonable cost of maintaining necessary core staff and servicesin view
of minimum gtaffing requirements imposed by State agencies;

(B) The hospital-s fixed (and semi-fixed) costs, other than those costs
paid on areasonable cost basis under Part 413 of this chapter; and

(C) The length of time the hospital has experienced a decreasein
utilization.

Additiond ingtructions are provided in HCFA Pub 15-1 which statesin Section 2810.1. A. 1:

1.Circumstances Beyond The Hospital-s Control.- In order for an SCH
to qudify for additiona payment, the decrease in volume must result
from an unusud Stuation or occurrence externdly imposed on the
hospital and beyond its control. These Stuations may include strikes,
floods, inability to recruit essentid physcian saff, unusud prolonged
severe weather conditions, serious and prolonged economic recessons
that have adirect impact on admissons, or smilar occurrences with
substantial cost effects.
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In determining the amount to be paid, HCFA Pub. 15-1 " 2810.1. B statesin part:

B. Amount of Payment Adjustment.- Additiona payment is made to an
digible SCH for thefixed codtsit incursin the period in providing
inpatient hospital services including the reasonable cost of maintaining
necessary core staff and services, not to exceed the difference between
the hospital-s Medicare inpatient operating cost and the hospita:s total
DRG revenue.

Fixed cogts are those costs over which management has no control.
Most truly fixed costs, such asrent, interest, and depreciation, are
capita-related costs and are paid on areasonable cost basis, regardless
of volume. Variable cogts, on the other hand, are those costs for items
and services that vary directly with utilization such asfood and laundry
costs.

In a hospital setting, however, many costs are neither perfectly fixed nor
perfectly variable, but are semifixed. Semifixed costs are those costs
for items and sarvices that are essentid for the hospital to maintain
operation but also vary somewhat with volume. For purpose of this
adjustment, many semifixed costs such as personnd-related costs, may
be considered as fixed on a case-by-case basis.

In evauating semifixed codts, the intermediary congders the length of
time the hospita has experienced a decrease in utilization. For ashort
period of time, most semifixed costs are consdered fixed. Asthe
period of decreased utilization continues, we expect that a cost-effective
hospitd would take action to reduce unnecessary expenses. Therefore,
if ahospitd did not take such action, some of the semifixed costs may
not be included in determining the amount of the payment adjustment.

In addressing the calculation of the Core Staff requirements, HCFA Pub. 15-1 * 2810.1. C. 6 reads as
follows

6. Core Staff and Services.- A comparison, by cost center, of full-time
equivaent employees and sdaries in both cost reporting periods must
be submitted. The requesting hospital must identify core saff and
servicesin each center and the cost of these staff and services. The
request must include judtification of the selection of core saff and
sarvices induding minimum staffing requirements imposed by an externd
source. The intermediary:s analyss of core gaff is limited to those cost
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centers (General Service, Inpatient, Ancillary, etc.) whose costs are
components of Medicare inpatient operating cost.

In making afind determination, HCFA Pub. 15-1 * 2810.1. D offersthe following guidance to
intermediaries

D. Determination on Requedts.- The intermediary reviews a hospitak:s
request for additiona payment for completeness and accuracy. If any
of the required documentation is missing, incomplete, or inaccurate, the
intermediary requests the needed information. The intermediary makes
adetermination on the request and natifies the hospita of the decision
within 180 days of the date the intermediary receives dl required
informetion.

The payment adjustment is caculated under the same assumption used
to evauate core g&ff, i.e. the hospita is assumed to have budgeted
based on prior year utilization and to have had insufficient time in the
year in which the volume decrease occurred to make significant
reductionsin cost. Therefore, the adjustment alows an increase in cost
up to the prior year-stotal Program Inpatient Operating Cost (excluding
pass-through costs),  increased by the PPS update factor.

PROVIDER:S CONTENTIONS:

The Provider contends that it met the requirements of the regulations and the Provider Reimbursement
Manual inthat it suffered a decrease in discharges of 5.05%, from 1445 dischargesin FY 1993 to 1372
dischargesin FY 19942 In that the decrease in discharges was beyond its control, the Provider
believesit is entitled to the additiond payment for sole community hospitals experiencing adecline in
volume.

Specificdly, a series of volume decreases, culminating in the FY 1994 decline for which the Provider is
requesting an adjustment, began during the FY 1991-1992 period, when three essential physicians
terminated their relationships with the Provider. These physicians accounted for approximately 44% of
the Provider-s dischargesin FY 1991, and accounted for none of the Provider-s discharges by 1993
and thereafter.’

8 Provider Exhibit P-IX.

° Provider Exhibit P-X.
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Asthe Provider encountered difficulty in recruiting replacement physiciansto the areg, it initidly
obtained the services of locum tenens (temporary) physiciansto fill the gap, beginning in FY 1992 and
continuing in 1993. However, due to the prohibitive cost and significant patient dissatisfaction, area
residents turned to providers outside of the Provider=s primary and secondary service areas. The
Provider contends that it aggressively sought to recruit physicians to meet community needs, both before
and after the locum tenens solution proved inadequate. 1t began by using a physcian recruiter, however
based on tesimony at the hearing it was till unable to atract physicians to the community.™® Findlly, the
Provider implemented an dternative Strategy during FY 1993 and FY 1994 by cresting its own
physician group practice, and by obtaining recognition of the area as a hedlth professond shortage area.
The Provider received Rurd Hedth Center status for the physician practice in March, 1994. This
served to address the inherent and uncontrollable obstacles to physician recruitment in this rurd and
economically chalenged area™ The Provider dso points out that the difficulties of rural physician
recruitment and their significance were recognized as a basis for gpproving the Provider=s formation of a
group practice affiliate by the Maine Hedlth Care Finance Commisson.™

Equaly beyond the Provider=s control was a sgnificant economic recesson in the community. The
Town of Rumford and surrounding area suffered from sharp increases in unemployment, grester than
those experienced in other aress of the State or in the United States as awhole®

The Provider contends that the above described causative factors are among those specifically listed as
circumstances qualifying for the adjusment under HCFA Pub. 15-1 * 2810.1.A which refersto
Ainability to recruit essential physician gaff, . . . serious and prolonged economic recessions, . .. or
smilar occurrences with substantial cost effects.i

The Provider dso contends that the Intermediary denied the requested adjustment, based upon its
dissatisfaction with the speed at which the Provider had managed to adjust its saffing in the face of
previous volume declines. The Provider notesthat it struggled to improve the availability of physician
services, as described above, while at the same time it took measures to reduce its staff.

Specificdly, the volume decline of 5.05% in FY 1994 followed other substantiad dropsin volume that
began two years earlier. Recognizing the need to control codts, the Provider engaged the services of
both Erngt & Young (AE& Y @)and Watson & Wyatt Worldwide to assst in identifying, reducing, and

controlling expenses. The Provider=s witness tedtified that beginning in 1991 Aa  very aggressive

10 Tr. at 104 and 106.
u Tr. at 137-138.
12 Provider Exhibit XXIII.

18 Provider Exhibit XXX.
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voluntary early retirement program( was established as one means of controlling labor costs as volume
declined.** When this effort did not sufficiently reduce staffing, the Provider carried out alayoff of an
additiona 29 employeesin October 1993 (FY 1994). Through a combination of efforts over time,
subgtantia reductions in staffing were achieved. In total, from FY 1992 through 1995, volume fell 34%
and Full Time Equivdents (AFTES() were reduced 28%. In summary, the Provider arguesthat it
reduced saff as expeditioudy as possble, consgtent with maintaining an effective workforce to mest its
Sole Community Hospital obligations.

The Provider further contends that its requested adjustment was correctly computed in accordance with
the methodology prescribed by HCFA. HCFA Pub. 15-1 ** 2810.1 C. 6 and 2810.1. D provide for
an andyds of an gpplicant=s Acore gaffingl requirements, using the Hospita Adminidrative Services
(AHAS)) Monitrend Data Bank accumulated by the American Hospital Association. If the actual FTES
in the year of the volume decline are greater than the HAS Monitrend peer data, the staffing in excess of
peer group FTEs must be subtracted from costs in the relevant cost centers. Once excess sdary costs
are eliminated the cost report isre-run, generating anew Program Inpatient Operating Cost that isthe
basis for the payment adjustment. The Provider contends that its application corresponds to Example B
iNHCFA Pub. 15-1 * 2810.1. C. 6 wherein it used the same cost centers (Adult and Pediatric and
ICU), calculated core staffing (using 1988 HAS data), and determined a cost reduction based on an
excess of Adult and Pediatric FTEs above the HAS Monitrend level. The cost report was than re-run to
calculate the requested adjustment.®

The Provider finaly contends that the Intermediary incorrectly arrived at the conclusion that an
adjusment was not warranted by using an improper computation methodology. The Intermediary made
adjustments to the Provider-s FY 1993 Program Inpatient Operating Costs to reflect the Intermediary:s
opinion that a certain level of cost reductions should have been made in that earlier period. These
adjustments to a prior year are not consistent with the HCFA Manua ingructions, and require the
Provider to compareitself to acost leve that only the Intermediary believes could have been achieved.
This rationde creates an impossible performance sandard and isincongstent with the underlying
rationae expressed by HCFA in adopting the Sole Community Hospital adjustment rule in 1983.

“ Tr. at 94-99.

1 Applying the upper limit on the adjustment pursuant to HCFA Pub. 15-1
" 2810.1.D reduced the origina requested amount of $434,209 to the mutudly
agreed to contested amount of $357,624.
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INTERMEDIARY:=S CONTENTIONS:

The Intermediary contends that there are a least five impediments to an award of a volume adjustment
inthiscase. They are asfallows.

1. Falure to furnish sufficient reliable and creditable documentation
required under the applicable Medicare regulations and Program
Ingtructions.

The Intermediary contends that the Provider failed to use current data as required by 42 C.F.R.

"* 413.20 and 413.24, as well as Program ingtructions found & HCFA Pub. 15-1 * 2810.1. C. 6.
The use of 1988 Monitrend data should not be acceptable when both parties are aware of the existence
of Monitrend datafor 1993.1° In that the Provider failed to use the current Monitrend data, the
Intermediary used the Provider specific 1992 (E& Y) report as the best available data source.’’

2. Failure to prove that discharges declined due to circumstances beyond
the Provider=s control, and that adequate measures to address the
effects of the decline were beyond the Provider=s control.

Firg, the Intermediary contends that the Provider did not contemplate making any immediate layoffs
even upon noting adrop in discharges of 21% in FY 1992, following an overdl declinein discharges of
15.88% since 1985. The Provider did not implement its VVoluntary Employee Retirement Plan
(AVERPE) until 1993, and even then its most positive effects are on long term codts.™® No layoffs were
indtituted until well into FY 1994, during which time the discharges dropped another 9% from the prior
FY." The Provider did not reach the E& Y target mesn staffing level until the end of FY 1995; some
three years after the E& Y report. By that time, discharges had fallen another 13.09%.%°

The Intermediary contends that reasonable actions to make necessary cost reductions were not made in
areasonable period of time. Had the problem occurred over a short period of time, the outcome of the
Provider=s request might have been different. However, the Provider did not take necessary action

6 Tr.at 178-180, 206 and 250-251.
Y Tr. at 241.

18 Tr. at 122-123.

9 Seelntermediary Exhibit I-16.

20 Id. Also, Tr. at 288.
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athough the period of decreased utilization continued since 1985. The Intermediary pointsto HCFA
Pub. 15-1 " 2810.1. B as the requirement for a provider to respond timely. It Satesthat:

[i]n evduaing semifixed cogts, the intermediary consders the length of
time the hospita has experienced a decrease in utilization. For ashort
period of time, most semifixed costs are consdered fixed. Asthe
period of decreased utilization continues, we expect that a cost-effective
hospitd would take action to reduce unnecessary expenses. Therefore,
if ahospita did not take such action, some of the semifixed costs may
not be included in determining the amount of the payment adjustment.

HCFA Pub. 15-1 * 2810.1.B

Second, the evidence shows that a shift in the delivery of hedlth care services from inpatient to
outpatient settings was amgor factor for the declinein discharges. The Provider=s witness testified that
the hospital was actualy pursuing an outpatient strategy.* Documentary evidence indicated that every
lost Medicare inpatient discharge was matched by new Medicare outpatient visits, asthe total Medicare
revenue remained relaively constant.”

Third, the Intermediary observed from the testimony at the hearing that the Provider had demonstrated a
difficulty in recruiting essentid physicians, but not an ingbility to recruit which would serve to endanger

or compromise patient care”® Therefore, one of the potentia circumstances (inability to recruit essentia
gaff) for which an adjustment may be granted, as per HCFA Pub. 15-1 * 2810.1. A.1, was not met.

In addition, the Provider did not introduce any evidence that it was unable to provide essential medical
sarvices. The Provider continued to treet all manner of illnesses and conditions throughout the 1993-
1994 period with no noticesble effects on patient care?

Findly, the Intermediary contends that the Provider did not introduce any specific evidence linking an
economic recession in the areato adirect impact on itsadmissons. While the

HCFA guiddines a HCFA Pub. 15-1 2810.1.A.1 provide for a volume adjustment based on Aserious
and prolonged economic recessons that have a direct impact on admissons]), the Intermediary contends
that the Provider-s demongtration showing a disparity in per capita persond income between the
Provider=s county and the rest of Maine does not adequately document a recession.

2 Tr. at 55 and 57-58.
2 See Intermediary Exhibit 1-27.
23 Tr. at 124-125, 246, 292-293 and 318.

24 Tr. at 125.
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3. Falure to judify agaffing level above its consultant=s suggested mean.

The Intermediary contends that the Provider had the E& Y study as of June 15, 1992, which
recommended a target mean staffing level of 171.95 FTES. Since the Provider had over one year to
make necessary cost reductions, the Intermediary contends that it was correct to reduce the Provider to
the E& Y target mean staffing level for 1993. It then added the required inflation factor to arrive at a
reasonable and necessary non-capita cost for FY 1994. Since the resulting figure was lower than both
the actua alowable non-capital cost for FY 1994 and the DRG payments, the Provider was not entitled
to the volume adjustment.

4. Failure to justify a need for more than the Aminimumi core staff
suggested by the consultant.

The Intermediary points out that it gave the Provider the benefit of the doubt by using the target mean
leve initsandyds. It contendsthet it had a strong case for usng the target low or minimum staffing
leve, in as much as those levels il represented enough FTES to run the fadility safely and effectively.?
Of course, usng the target low level would show that any Provider volume adjustment is even less
warranted.

5. Fallure to properly interpret Medicare ingructions in anadyzing
entitlement to the volume adjustment.

The Intermediary contends that the Provider erred in itsanalyss. Firg, the Provider compared its
gaffing levelsto a benchmark in only two cost centersingtead of dl cost centers affecting inpatient
coss. The Intermediary indicates that HCFA Pub. 15-1 * 2810.1.C.6 states in part:

Core Staff and Services.-- A comparison by cost center, of full-time
equivaent employees and sdaries in both cost reporting periods must
be submitted. The requesting hospital must identify core staff and
servicesin each center and the core of these staff and services. The
request must include judtification of the selection of core staff and
sarvices including minimum gtaffing requirements imposed by any
externd source. Theintermediary=s andyss of core gaff islimited to
those cost centers (Generd Service, Inpatient, Ancillary, etc.) whose
costs are components of Medicare inpatient operating cost.

= Tr. at 283, 285 and 287.
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The Intermediary followed this ingtruction by making comparisons between the E& Y target mean and
actual FY 1993 Provider staffing in 22 cost centers®® However, the Provider=s caculaions only
involved comparisonsin two cost centers even though both the Provider and Intermediary witnesses
testified that other cost centers did impact on inpatient costs*’

Second, the Intermediary contends that HCFA Pub. 15-1 * 2810.1.B. requiresthat prior year
circumstances and trends be reviewed in determining whether and how much of a volume adjusment is
warranted. It statesin part that:

in evauating semifixed codts, the intermediary congders the length of
time the hospita has experienced a decrease in utilization. For a short
period of time, most semifixed cogts are consider fixed. Asthe period
of decreased utilization continues, we expect that a cost-effective
hospita would take action to reduce unnecessary expenses.

HCFA Pub 15-1 * 28101.1.B.

The Intermediary contends that it was merely carrying out the mandate of the HCFA ingructionsin
looking &t the period of decreased utilization, which in the ingtant case spanned severd years. Sincethe
Provider had sufficient time to make sgnificant cost reductions but failed to do o, the Intermediary did
not include some of the semifixed costs in determining the amount of the payment adjustment.
Specificdly, the Intermediary adjusted 1993 costs to remove the semifixed costs that were
unnecessarily incurred.?®

Based on these factors, the Intermediary concludes that the Provider=s request for a volume adjustment
iswithout merit.

CITATION OF LAW, REGULATIONS AND PROGRAM INSTRUCTIONS:

1. Law - Social Security Act:

" 1886(d)(5)(D)(ii) - Sole Community Hospitdl Volume
Adjustments

2 See Intermediary Exhibit 1-14.
2t Tr. at 183 and 218-2109.

28 Tr. at 220-221 and 249.
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2. Regulations - 42 C.F.R.

"" 405.1835.-1841 - Board Jurisdiction

" 412.92(e) et. seq. - Specid treatment- Sole community
hospital

" 413.20 - Financid data and reports

" 413.24 - Adequate cost data and cost finding

3. Program Ingtructions - Provider Reimbursement Manua (HCFA Pub. 15-1)

" 2810.1 - Additional Paymentsto SCHs that
Experience A Decrease In Discharges

" 2810.1.A - Criteriafor determining digibility for
additiona payments

" 2810.1A.1 - Circumstances beyond the hospitai:s
control

" 2810.1.B. - Amount of payment adjusment

" 2810.1.C. - Requesting additiond payments

" 2810.1C.6 &t seq. - Core staff and services

" 2810.1.D. - Determination on requests

FINDINGS OF FACT, CONCLUSION OF LAW AND DISCUSSION:

The Board, after consderation of the controlling laws, regulations, and program ingtructions, facts,
parties: contentions, evidence in the record, and the testimony at the hearing, finds and concludes that
the Provider is entitled to the additiond payments that it requested for a volume decline it experienced in
itsfisca year ending June 30, 1994.
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The Board finds that the Provider is a Sole Community Hospital (ASCH(@) and has been since 1979. In
reviewing financid data in the record, the Board notes that the Provider was profitable up to and
including 1991. However, in 1992, 1993, and 1994, the hospita lost $1.0 million, $2.2 million, and $.7
million, respectively. When discharges decreased by 20.63% in FY 1992, hospital management
reacted by decreasing FTE staff by 14.54%. Similarly, decreasesin discharges of 9.06% in FY 1993
and 5.05% in FY 1994 were followed by FTE reductions of 7.62% and 6.99%, respectively.

The Board finds that the purpose of the adjustment to payment amounts alowed under Section
1886(d)(5)(D)(ii) of the Socid Security Act isto fully compensate a SCH for fixed costsincurred in
providing services, including the cost of maintaining necessary core staffing services during a cost
reporting period in which it experiences a decline in the total number of inpatient discharges.
Specificdly, theregulation a 42 C.F.R. * 412.92(e) specifiesthat the hospita must experience amore
than 5% decrease in itstotal discharges of inpatients as compared to itsimmediately preceding cost
reporting period. The provider must also show that the decrease is due to circumstances beyond the
provider=s control.

The Board finds that in the instant case the 5% decrease criteriais not in dispute. With regard to the
second criteria, the Board finds significant evidence that the circumstances were beyond the Provider-s
control. Thereis consderable evidence to indicate that the loss of three key physicians accounting for
44% of discharges had a significant impact on the Provider. This was followed by aggressve attempts
to recruit physicians to the area, which included the use of a professond recruiting organization. The
Rumford area was dso designated as a hedth professond shortage area. In fact, the Maine
HedthCare Finance Commission recognized the difficulty in obtaining physicians in gpproving the
Provider=s gpplication to form a group practice &filiate.

The Board finds that, based on these factors, the Provider meets the criteriaof 42 C.F.R. * 412.92(e)
in that the circumstances surrounding the Provider=s discharges were beyond its control.

The Board finds that the Intermediary analyss'computations surrounding the denid of the Provider=s
request were problematic and without merit. The Board notes that the HCFA ingtructions state that the
Provider Inpatient Operating Cogts for the cost reporting period for which the payment is requested, in
thiscase FY 1994, must be adjusted to the extent they reflect staffing in excess of core staffing
requirements. Each year isto stand on its own wherein a separate request, comparison and andysisis
required. Intheingtant case, the Intermediary did not comply with the implementing manud ingtructions
of HCFA Pub. 15-1 * 2810.1. It denied the proposed request by superimposing its judgement that a
certain leve of cost reductions should have been made by the Provider in earlier years. Using that
rationae, the Intermediary adjusted FY 1993 operating costs for various amountsit deemed to be
excessve. The resulting amounts were trended forward and used as basis for contending that Medicare
reimbursementsin FY 1994 were adequate without the adjustment sought by the Provider.
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The Board aso finds that there were two sets of datain the record regarding FTE labor standards; the
1988 HA S Monitrend peer group data, and the Provider=s own productivity study from 1992 prepared
by (E&Y). Theindructionsat HCFA Pub. 15-1 " 2810.1.C.6. aprovide for the use of the Monitrend
datawhich was, in fact used by the Provider in its adjustment request. The Intermediary argued that
since more recent Monitrend data for 1993 may have been available, but not used by Provider, it was
proper to use the more current E& Y data as a subgtitute. Testimony at the hearing revedled that
reasonable inquiries were made relative to the use of the 1988 data and the availability of the 1993
Monitrend data. In addition, the Intermediary was unable to secure the 1993 Monitrend data. In that
the 1993 Monitrend datais not in the record, there is no basis for comparison with the E& Y study data
advocated by the Intermediary. Secondly, the Board notes that the Intermediary proposesto use the
E&Y datato modify the FY 1993 cost report period and trend those resultsto FY 1994.

The Board finds thet the inability to verify the accuracy of the E& Y data aswell asitsimproper
goplication nullifiesits usage. The Board aso notes that subsequent to the hearing, the Provider filed a
motion to enter new caculations reating to the adjustment amount into the record. The Board finds this
information to be untimely, and will not consder it in the Board=s decison. Therefore, the Board further
finds that the best evidence in the record is the 1988 Monitrend data.

The Board finds that thereis no basisin ether 42 C.F.R * 412.92 or HCFA Pub. 15-1 * 2810.1 to
support the Intermediary=s contention that the Provider did not act promptly enough in addressing its
gaffing level. Nor isthere any support for the Intermediary to adjust FY 1993 data and trend it
forward to the year in issue. The Intermediary also contended that the Provider should have applied
gaffing datato al affected cost centers, rather than the two used by the Provider (Adults/Pediatric &
ICU). The Board notes that the Provider used two cost centers, as set forth in the example found in the
HCFA manud indructions. The avalable Monitrend data did not produce data on other cost centers.
Nor did the Intermediary determine the impact of the Provider not using al cost centersin its adjustment
computation. Infact, the use of dl cost centers may result in an even greater volume adjustment than
that requested by the Provider. Inview of these factors, the Board finds the Provider=s computation to
be the most accurate.
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DECISION AND ORDER:

The Intermediary-s decision denying the Provider-s volume adjustment was improper. The
Intermediary=s decison is reversed and the Provider is granted an additional payment for its FY 1994
year of $357,624.
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