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|SSUE:

Must the Provider have a written agreement with its related facilitiesin order to have the resdent
rotationsincluded in its GME count?

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

Good Samaritan Regiond Medicd Center (“Provider”) isa 679 bed, not for profit, acute care teaching
hospital located in Phoenix, Arizona The Provider isamember of the Samaritan Health System which
a0 owns or operates White Mountain Community Hospital, Grand Canyon Clinic, Camelback
Behaviora Hospitd-East, and Camelback Behaviora Hospitd-West.*

Blue Cross and Blue Shidd of Arizona (“Intermediary”) audited the Provider’s cost and statistical
records for the Medicare cost reporting periods ended December 31, 1989 and December 31, 1990.
Based upon these examinaions, the Intermediary adjusted the Provider’s count of full-time equivaent
(“FTE") resdents used to determine program payments for the direct costs of graduate medica
education (“GME”). In particular, the Intermediary excluded time spent by residents working &t the
above mentioned “related” facilities from the Provider's count.?

On July 29, 1993, the Intermediary issued a Notice of Program Reimbursement (“NPR”) for the
Provider’s 1989 cost reporting period, which reflected the subject adjustment. On September 30,
1993, the Intermediary issued an NPR for the Provider’s 1990 cost reporting period, which reflected
the subject adjustment for that accounting period. On December 9, 1993, the Provider appeded the
Intermediary’ s adjustments to the Provider Resmbursement Review Board (“Board”) pursuant to 42
C.F.R. 88405.1835-.1841, and met the jurisdictiona requirements of those regulations. The amount of
Medicare program fundsin controversy is approximately $30,000 for the Provider’s 1989 cost
reporting period, and approximately $40,000 for 1990.3

To assst the Board' sreview of this case, the Provider and Intermediary stipulated that:

! Provider’ s Pogition Papers at “Introduction.” Intermediary’ s Position Paper dated
February 26, 1999 at 1.

2 Intermediary’ s Position Paper dated May 1, 1997 at 4. Intermediary’ s Position Paper
dated February 26, 1999 at 8.

Provider’ s Pogition Papers a “1ssues Presented and Reimbursement Controversy.”
Intermediary’ s Position Paper dated May 1, 1997 a 1 and 2.

N See Provider letter submitted by Julie Mathis Nelson on June 10, 1999.
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1. The Board may issue one decision relevant to both cases.

2. The Board may limit its review to the Provider’ s arguments set forth in its Position Paper dated
June 9, 1997, which is gpplicable to the 1990 cost reporting period, and to the arguments set forth in
the Intermediary’ s position paper dated February 26, 1999, which is aso applicable to 1990.°

3. The number of FTE resdents at issue for 1989 is 1, and the number of FTE resdents at issue for
1990 is gpproximately 1.5 (18 months and 11 days), as set forth in Exhibit P-4.

4. The only issue to be resolved in these cases, as captioned above, is whether the Provider must have
a“written agreement” with its related facilitiesin order to have the resdent rotations included in its

GME count; the Provider meets dl other program requirements necessary to include the resdent timein
the count, and there are no factua matters in dispute.

The pertinent Medicare regulation, 42 C.F.R. 8 413.86(f)(2)(iii), states.

[o]n or after July 1, 1987, the time residents spend in nonprovider settings such as freestanding
clinics, nurang homes, and physicians officesin connection with gpproved programsis not
excluded in determining the number of FTE resdentsin the caculation of ahospitd’ s resdent
count if the following conditions are met:

(A) Theresdent spends his or her timein patient care activities.
(B) Thereis awritten agreement between the hospital and the outside entity that states that the

resident's compensation for training time spent outside of the hospital setting isto be paid by the
hospitd.

42 C.F.R. §413.86(f)(1)(iii) (emphasis added).
The Provider was represented by Julie Mathis Nelson, Esquire, of Coppersmith Gordon Schermer
Owens & Nelson PLC Attorneys and Counsglors. The Intermediary was represented by Bernard M.
Tabert, Esquire, Associate Counsel, Blue Cross and Blue Shidd Association.

PROVIDER'S CONTENTIONS:

The Provider contends that the Intermediary’ s adjustments are improper. The Provider assertsthat it is
entitled to be reimbursed for the direct costs of its approved GME programs pursuant to 42 U.S.C. 8
1395ww(h). In thisregard, the Provider explains that it remained respongible for subgstantidly dl of the

° Note: dl further references to Provider/Intermediary position papers will pertain to
those referenced in the parties Stipulation.
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direct cods, eg., sdary and fringe benefits, of the subject resdents while they rotated through its related
fadlities. None of the rdated facilities incurred nor claimed any reimbursement for these GME expenses.
The Provider adds that the resident rotations were an integral part of its approved GME programs, and
tretdl imegoant by the resdents at the related facilities was clinica in nature and directly related to patient
care’

The Provider dso contends that the Intermediary’s refusal to reimburse the GME cogts of its rotating
residents is arbitrary and capricious for severa reasons.” Firdt, the gpplicable statute clearly entitles a
provider to these costs. Provisonsat 42 U.S.C. § 1395ww(h)(2) state that the Secretary of Hedlth and
Human Services (“Secretary”) "shal determine, for each hospitd with an gpproved medicad residency
traning program, an approved FTE resdent amount. . . .” The datute defines an "approved medical
residency training program” as"aresdency or other postgraduate medica training program participation
in which may be counted toward certification in a specidty or subspecidty. . . .” 42 U.SC. §
139%5mv(h)(5). At 42 U.S.C. § 1395ww(h)(4)(A) the statute further requires the Secretary to "establish
rules congstent with this paragraph for the computation of the number of full-time equivaent resdentsin
an approved medical resdency training program.”

1d. (emphasis added).

With respect to these statutory requirements, the Provider maintains that it has an approved medica
resdency traningprogram. As part of its gpproved program, the Provider must allow its resdents to rotate
throughitsrdated facilities. The time these residents spend on these rotations counts towards the residents
catification in their specidty or subspecidty. While on these rotations, the resdents are il participating
intheProvider'sgpproved program. Thus, the Provider asserts that the plain language of the Statute directs
thelnlemediary to indlude dl resdents in its gpproved programsin its FTE count, including those residents
rotating through its related facilities.

The Provider arguesthat 42 U.S.C. § 1395ww(h)(4)(E) further supportsits postion, by stating:

[Juchrdesshdl provide that only time spent in activities relaing to patient
caeshdl be counted and that al the time so spent by aresdent under an
goproved medicd residency training program shal be counted towards the
determination of full-time equivaency, without regard to the setting n
whichtheactivities are performed., if the itd incursdl, or substantial
al, of the codts of the training program in that setting.

1d. (Emphasis added).

° Provider’ s Position Paper at 4 and 7.

! Provider’s Position Paper at 8.
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Respectively, the Provider assarts that this provison confirms that it should be rembursed for the costs
associated with resdents rotating outsde its facility, i.e., dl of the resdents time was spent under the
Provider's approved GME program, and the Provider incurred dl, or substantialy dl, of the costs of the
training program in those outsde settings.

The Provider argues that any other concluson would fail to adequately remburseits GME cogs Snceit
was solely respongble for the residents salaries and other direct costs when they rotated through the
related fadlities Thisfallure forces patients not covered by Medicare to bear program costsin violaion
of 42U.S.C. §1395x(v) and 42 C.F.R. § 413.9(b)(2).

The Provider notes that the title of 42 U.S.C. § 1395ww(h)(4)(E), quoted above, refersto "outpatient
settings” However, the Provider dso arguesthat thisfact is not dispostive. The text of the Statute does
natlimitits application to outpatient settings. Even if the statute stitle did dictate its scope, Grand Canyon
dinc certainly qudifies as an "outpatient setting.” With respect to the related hospitds, the statute Smply
ddnat cortemplate alarge hedlth care system, such as the Provider's, with many related hospitals through
which the residents must rotate as a prerequisite to gpprova of its GME program.

Next, the Provider asserts that the Intermediary’ s refusdl to reimburse the GME codts of its rotating
resdentsis arbitrary and capricious because the pertinent regulation requires the inclusion of the residents
timein aprovider's FTE count.? As gtipulated, the Intermediary’ s adjustments are based solely upon 42
C.F.R. § 413.86(f)(2)(iii)(B), which states:.

[f|hereis awritten agreement between the hospital and the outside entity
thet states that the resident's compensation for training time spent outside
of the hospitd setting isto be paid by the hospitd.

1d. (emphasis added).

TheRovider argues, that whileit did not have aformd "written agreement” with its related facilities Sating
tretitwould pay the residents compensation, none was needed. The Provider maintains that the regulation
smyy renires a written agreement with an outside entity.  Since the White Mountain, Grand Canyon, and
Cardbeck fadlities are affiliated with the Provider, they are not outside entities, and the written agreement
criterion does not gpply. Regardless, the Provider asserts that the crucid issue is whether or not the
residents spent their time in patient care activities, and whether the Provider incurred the codts of the
resdents training during these rotations, which are not at issue.

Also, the Intermediary's refusd to interpret the regulation in this manner plainly violates the regulation's
intent. That is, when the Hedth Care Financing Adminigration (“HCFA”) implemented the per resdent
paymet methoddogy, it explained the intent of the enabling Satute and implementing regulation, as follows:

8 Provider's Position Paper at 11.
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[e] ssentidly, section 1886(h)(4)(E) of the [Socid Security] Act Smply
ensures that the FTE amount attributable to an individud resdent is not
reduced below 1.0 smply because he or sheis assgned to a freestanding
clinic for aportion of hisor her resdency program.

54 Fed. Reg. 40286 at 40304 (Sept. 29, 1989).

The Provider assarts tha this language clearly explains that the regulation is designed to make sure
providers receive full reimbursement for residents when they spend a portion of the provider's program in
anather setting. Here, the Intermediary has reduced the Provider's FTE amounts for its rotating residents
bdow 1.0 smply because they spent a portion of their resdency program assigned to a freestanding clinic
(Grand Canyondinic) and related facilities. By doing so, the Intermediary has failed to properly reimburse
the Provider for the full direct costs of its approved GME program as required by the statute and
implementing regulaion.

ThePovida dso notes that the implementing regulation must be read consgtently with the statute, and this
fact dictates that its postion be uphed. Specificaly, the statute makes clear that when rotations are
required by a provider's gpproved GME program, and the provider is responsible for substantidly al of
the residents costs, the resdents must be included in the provider's GME count. Accordingly, the
regulaion implementing the statute must aso command this result. To the extent that the regulation or
interpretaive guiddine implementing the datute conflicts with this interpretation, it is arbitrary and
capricious, and therefore invaid. As explained a 42 U.S.C. § 1395ww(h)(4)(A), the Secretary must
edtablish rules for counting FTE residents " consistent with” the statute.

Findly, the Provider assertsthat the Intermediary’ s adjustments are arbitrary and capricious because the
Provider hesfurnished sufficient documentation to support itsclam.® This information was furnished to the
Inemediary when the Provider submitted its cost report and again when the Intermediary audited its cost
report. Also, aportion of this information, Exhibit P-4, was furnished once again to the Intermediary when
the Provider submitted its draft position paper. The Provider arguesthat it is clear that the Intermediary
hesaffident information to determine when the resdents rotated through its related facilities, and sufficient
infometiontosee that the residents were in the Provider's gpproved GME program, and that the Provider,
and only the Provider, was responsible for their direct GME costs.

The specific information furnished to the Intermediary in compliance with 42 C.F.R. § 413.86(f)(2),
includes

(1) The name and socid security number of the resident.

o Provider's Position Paper a 14.
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(ii) The type of resdency program in which the individua participates and the number of
years the resident has completed in dl types of resdency programs.

(iii) The dates the resdent is assigned to the hospital and any hospita-based providers.

(v) The dates the resident is assigned to other hospitds, or other freestanding providers, and any
nonprovider setting during the cost reporting period, if any.

(V) The name of the medical, osteopathic, dental, or pediatric school from which the resident
graduated and the date of graduation.

(Vi) If theresdent is an FM G, documentation concerning whether the resident has satisfied the
requirements of paragraph (h) of this section.

(vii) The name of the employer paying the resdent's sdary.
42 C.F.R. § 413.86(f)(2).

INTERMEDIARY’S CONTENTIONS:

Thelntemediary contends that its adjustments are proper. The time spent by residentsrotating to facilities
rdated to the Provider was excluded from the Provider’s FTE count based upon 42 C.F.R. § 413.86(f).
The Provider acknowledges that it does not have a forma "written agreement” with its related facilities
stating that the resdents compensation for training time spent a their facilities was to be paid by the
Provider, as required by 42 C.F.R. § 413.86(f)(1)(iii)(B).*° Accordingly, the Provider did not fulfill the
requirements set forth in the regulations pertaining to rotations outsde of the Provider’s facility and,
therefore, the Intermediary’ s adjustments should be upheld.

CITATION OF LAW, REGULATIONS AND PROGRAM INSTRUCTIONS:

1 Law - 42 U.S.C.:

§ 1395x(V) - Reasonable Cost
§ 1395wwi(h) et seg. - Payments for Direct Graduate Medica
Education Costs

10 Intermediary’ s Position Paper at 9.
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2. Regulations - 42 C.F.R.:

88 405.1835-.1841 - Board Jurisdiction
§413.9 et seq. - Cost Related to Petient Care
8§ 413.86(f) et seg. - Determining the Total Number of FTE
Resdents
3. Other:

Stipulations-Provider Letter Dated June 10, 1999.
54 Fed. Reg. 40286 at 40304 (Sept. 29, 1989).

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

The Board, after consderation of the facts, parties contentions, and evidence presented, finds and
condudesthat the Provider is not required to have a written agreement with its related facilitiesin order to
have the subject resdent rotations included in its GME count.

The Board finds that the Intermediary reviewed the Provider’s count of FTE residents used to determine
program payments for the direct costs of GME. Based upon these reviews, the Intermediary excluded
from the count time spent by resdents working at facilities other than the Provider’s, athough related
through common ownership or control. The reason for the Intermediary’ s exclusons is the fact that the
Provider did not have a written agreement with the other facilities in accordance with 42 CF.R. §
413.86(f)(1)(iii), which states:

[onordter duly 1, 1987, the time residents spend in nonprovider settings
such as freestanding clinics, nurang homes, and physicians offices n
connection with approved programs is not excluded in determining the
number of FTE resdents in the caculation of a hospitd’s resident count
if the following conditions are met:

(A) Theresdent spends his or her timein patient care activities.
(B) Thereisa written agreement between the hospital and the outsde

entity that states that the resident's compensation for training time oent
outside of the hospita setting isto be paid by the hospital.

42 C.F.R. § 413.86(f)(1)(iiii) (emphesis added).
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Sognficatty, the Board finds that the written agreement provision of 42 C.F.R. 8§ 413.86(f)(1)(iii) does not
gy tothe ingtant case. As emphasized above, the regulation applies to nonprovider settings and outside
erities Theresdent rotations at issue, however, do not fall within the literal or connotative definitions of
either of these desgnations. The subject rotations involve three hogpitas which are clearly Medicare
providers as opposed to nonprovider settings, and one clinic which aso participates in the Medicare
program and is related to the Provider; it is areated organization rather than an outside entity. **

TheBoard bdieves that the stated intent of 42 C.F.R. 8 413.86(f)(2)(iii) supportsits postion. In 54 Fed.
Reg. 40304 (Sept.29, 1989), HCFA requested comments on how it could ensure that the time spent by
resdents working in “nonhospital settings’ was spent in patient care activities. In response to comments
received, HCFA states.

[dssatidly, section 1886(h)(4)(E) of the Act smply ensures that the FTE
amount attributable to an individua resident is not reduced below 1.0
smply because he or sheis assigned to a freestanding dinic for a portion
of his or her resdency program. Therefore, we are not changing our
origind proposa that there be awritten agreement between the hospital
and norhospital entity that the resident will spend subgtantidly dl of hisor
herime in patient care activities, and that the resident’ s compensation for
the time spent in the outsde entity is paid by the hospitdl.

54 Fed. Reg. 40304 (Sept.29, 1989) (emphasis added).

Clearly, 42 C.F.R. 8413.86(f)(1)(iii) was promulgated to provide assurances that program requirements
aebangma inettings where HCFA has no authority to make its own such determinations. For example,
where a hedth care facility is not participating in the Medicare program an intermediary would not have
aocess to its books and records. With respect to the instant case, however, this condition does not exist.
Asdsussdimmediatdy dbove, the fadilitiesinvolved in this case are Medicare participating hospitals and
arelated organization whose books and records are available to the Intermediary.

Related to HCFA's need to assure that program requirements are met, the Board finds that the subject
rotations should be included in the Provider's FTE count based upon the requirements of the enabling
datute. Provisonsat 42 U.S.C. § 1395ww(h)(4)(E) State, in part:

[Juchrdesshdl provide that only time spent in activities relaing to patient
caeshall be counted and that al the time so spent by aresident under an
gooroved medical residency training program shall be counted towards the
determination of full-time equivdency, without regard to the setting n

H Provider’s Position Paper at 6.
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whichtheactivities are performed, if the ital incursdl, or subgantial
al, of the codts of the training program in that setting.

1d. (emphasis added).

With respect to the ingtant case, the Board finds that the Provider and Intermediary stipulated to various
dffaetfadars. In part, the parties agree that the subject rotations meet dl of the program’ s requirements
to be included in the Provider's FTE count with the exception of the written agreement provison of 42
C.F.R. 8413.86(f)(1)(iii). This means there is no dispute that the subject resdents time was spent in
patient care activities under the Provider’s approved program, and that the Provider paid for dl a
substantidly al of the resdents costs. Under these circumstances, the Board concludes that falure to
include theresdents time in the Provider’s FTE count reduces each individua resident’ stime below 1.0
indrect opposition to the intent of the Statute, and shifts Medicare codis to individuas not covered by the
program in opposition to 42 U.S.C. § 1395x(v) and 42 C.F.R. § 413.9(b)(1).

DECISION AND ORDER:

The Provider is not required to have a written agreement with its related facilities in order to have the
et resdent rotationsincluded in its GME count. The Intermediary’ s exclusons of the resdents' time
are reversed.
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