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|SSUE:

1 Was the Intermediary's or HCFA's determination regarding the Provider's TEFRA exception
request proper?

JURISDICTION

The Intermediary contends that the PRRB does not have jurisdiction in this case.
FACTS:

On October 9, 1996, The Provider Reimbursement Review Board issued its decision regarding its
Jurisdiction over this gpoped. The decison readsin part:

The Board has consdered the parties positions and finds that the
Hedlth Care Financing Administration's (HCFA's) Centrd Office letter
of September 26, 1994 affirming the denid of the Provider’s
adjustment request under 42 C.F.R.8§ 413.40 complieswith the
referenced definition of an “intermediary determination”. The Board
aso finds that the Provider filed its request for a hearing within 180
days of this HCFA determination. The Board, therefore, has
juridiction over this gppedl.

PROVIDER'S CONTENTIONS:

The Provider argues that the decison of the Board condtitutes "the law of the case" with regard to the
question of PRRB jurisdiction over this gpped. The United States Supreme Court has stated that the
law of the case doctrine:

posits that when a[court or other adjudicative forum] decides upon a
rule of law, that decison should continue to govern the same issuesin
subsequent stages in the same case.... Thisrule of practice promotes
the findity and efficiency of the judicid [or adminigtrative adjudicative]
process by "protecting againgt the agitation of settled issues.”

Christianson v. Colt Indusiries Operating Corp. 486 U.S. 800,816, (1988) (quoting and citing Arizona
v. Cdifornia, 460 U.S. 605,618, (1983) & 1B Moore s Federa Practice 1 0.404[1] (1984)). Under
the law of the case doctrine, a court(and by analogy, an adjudicative-adminidretive entity such asthe
PRRB) does not as a generd rule reconsder questions which it has dready decided in the same case.
Hegler v. Borg., 50 F.3d 1472,1475 (Sth Cir. 1995).
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Although the adjudiceative body has discretion as to whether to follow the prior decison in the case, the
prior decison should be followed unless (1) the decison is dearly erroneous and its enforcement
would work a manifest injustice, (2) intervening controlling authority makes reconsderation
appropriate, or (3) substantialy different evidence was adduced at a subsequent trid." Id.

The Provider contends that there is no reason not to apply the presumption that the Board's prior
decison, upholding Board jurisdiction over this apped, should be followed. The only additiona point
offered by the Intermediary inits March 19,1999 jurisdictiond objection not raised in its earlier
jurisdictiona objections relates to the recent U.S. Supreme Court decison in Y our Home Nurse
Sarvices, Inc. v. Shdda, 525 U.S. 449 (1999). The decision in Y our Home, however, has no bearing
on the ingtant case. The sole issue reviewed and decided by the Court in_Y our Home was whether the
PRRB has jurisdiction to review an intermediary’s refusal to reopen a provider's Medicare cost report.

INTERMEDIARY'S CONTENTIONS:

The Intermediary contends that the PRRB does not have jurisdiction to hear the gpped because the
Provider did not file arequest for an exception to the rate of increase calling with the Intermediary. As
areault thereis no find intermediary decison that is subject to PRRB review. In addition, the Provider
did not file an apped with the PRRB within 180 days of the issuance of the origind NPR.

The Intermediary points out that the United States Supreme Court hasissued its decision in the case of
Y our Home in which the Court confronted the question of the PRRB'sjurisdiction to review afiscd
intermediary's refusd to reopen a reimbursement determination. In describing the rights of a provider
disstisfied with its intermediary's determination of Medicare rembursement, the Court Sated”... a
disstisfied provider has two ways to get this determination revised. First, aprovison of the Medicare
Act ... dlows aprovider to gpped, within 180 days, to the Provider Reimbursement Review Board....
Second, one of the Secretary's regulations ... permits a provider to request the intermediary, within
three years, to reopen the reimbursement determination.” The Court found that arefusal by the
intermediary to grant a reopening requested by the provider is not gpped able to the Board, pursuant to
42 C.F.R.8 405.1885(c) et seg. Your Home Nurse Services, Inc. v. Shada, 525 U.S. 449 (1999).

The Intermediary further contends that the Supreme Court has defined the PRRB's jurisdiction
narrowly, and the Provider’ s action does not meet the jurisdictiona requirements. The Provider did not
file an gpped regarding the TEFRA exception request within 180 days of the issuance of the NPR. The
Provider did not request a reopening within the three year time period. Therefore, the decisonin Your
Home upholds the Intermediary's position that the PRRB does not have jurisdiction to hear this case.

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

Emanua Hospita and Hedth Center, ("Provider") operates a distinct part rehabilitation unit. In
September, 1991 the Provider received a Notice of Program Reimbursement ("NPR") for its 1987,
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1988, and 1989 cost reports from Medicare Northwest ("Intermediary”). On March 18, 1992, the
Provider submitted arequest for adjustment of its TEFRA limit gpplied to its Digtinct Part Rehabilitation
Unit, The Provider's exception request was submitted within 180 days of the NPRs for the subject
years. The applicable statute, 42 U.S.C.8 1395ww et seq, requires the Secretary “to announce a
decison on any regquest for an exemption, exception, or adjustiment......” The gpplicable regulation,
8413.40(e)(2) et seg., echoes this requirement. However, HCFA did not comply with the time limits
st forth in the statute and regulations. HCFA's decision was issued five months after the expiration of
the 180 days during which it was required by law to issueits decison.

The Provider's exception requests for 1987, 1988, and 1989 were based upon permanent changesto
its programs and facilities that resulted in correspondingly permanent changes to the underlying cost
bases for the renabilitation unit. The Provider experienced significant changesin case mix, an increase
in intengty of service, and an increase in average length of stay in the rehabilitation unit, dl of which
were of a permanent nature.

On April 5, 1993, HCFA informed the Intermediary of the determination regarding the Provider’s
exception request for FY E 3/31/89. In that letter HCFA dso indicated as follows:

We are authorizing you as EH's fiscd intermediary to grant subsequent
years requests for adjustments provided the circumstances are the
same as described in this gpplication. . . .*

The Intermediary informed the Provider of HCFA's determination of the 3/31/89 exception request.
On May 24,1993, the Provider made afollow-up of that determination with the Intermediary. The
Provider indicated that it would submit the appropriate schedules to receive the adjustments to the
TEFRA ratesin the 1990 cost reports. The Intermediary never received an actua exception request
for FYE 3/31/90 and the related supporting documentation.

The gpprova of the TEFRA rate was sent by the Intermediary after recaeiving the favorable TEFRA
decison from HCFA. The Provider requested that the Intermediary carry forward the adjustment to
later years. The Intermediary responded to the Provider in aletter dated June 2, 1993 as follows:

In regards to worksheet methodology to calculate amounts for later cost report
adjustment requests, the HCFA approva form and methodology is acceptable
for future requests. Please note that al adjustment requests must be made in
writing to the intermediary within 180 days of the Notice of Program
Reimbursement (NPR) to which therequest is applicable(42C.F.R.413.40(E)).>

L Exhibit 1-6, p-2

2 Exhibit P-4.
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The Provider’ s as-filed FY E 3/31/90 cost report shows on Worksheet D-1 that the Provider’s
rehabilitation unit’s costs exceeded the TEFRA target amount. The findized cost report, which the
Intermediary has settled through the original NPR dated Sept. 28, 1992, shows that the rehabilitation
unit's costs had exceeded the TEFRA target amount by $1,016,203.° The excess was the result of
reducing the rehabilitation unit's Medicare discharges from 316 to 195, and increased in total alowable
program costs from $2,183,848 to $2,226,274.* The Provider did not apped the Intermediary's
determination or submit an exception request to the Intermediary for gpproval.

The Provider disagreed with the Intermediary’s interpretation of HCFA's ingtruction regarding the
review of future exception requests. On March 29, 1994, HCFA informed the Provider:

The fact that a hospitd received adjustments in one cost reporting
period does not make adjustments in subsequent cost reporting periods
automatic. HCFA has granted intermediaries the authority to grant
adjustmentsin subsequent cost reporting periods provided the reasons
for the cost ditortions are Smilar to previous requests. Unlessa
hospitd filesfor an gpplication for an adjustment, neither HCFA or the
intermediary have any basis for making a determination.®

Theregfter, the Provider requested HCFA to consider its TEFRA adjustment request for the 1990 cost
year. HCFA refused, and the Provider appedled to the Provider Reimbursement Review Board
("Board") pursuant to 42 C.F.R.88 1835-1841. The Medicare reimbursement isin excess of $10,000.

The Provider was represented by Carol S. Gown, Esg. and David L. Glazer, Esg. of Bennett, Bigelow

& Leedom. The Intermediary was represented by Bernard M. Tabert, Esg. of the Blue cross and Blue
Shidld Association, Chicago.

PROVIDER'S CONTENTIONS:

The Provider contends that the Medicare statute did not, and does not, require a provider to submit
adjustment requests within 180 days of each year's NPR (42 U.S.C.

81395ww(b)(4)(A)(i)). Instead, the statute is sllent on the actua procedure for requesting adjustments,
other than requiring the Secretary to announce a decison "not later than 180 days after receiving a
completed gpplication from the intermediary.”

3 Exhibit I-5.
N See Intermediary pp. At 8.

° Exhibit 1-9.
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The regulaion addressing the timing of TEFRA exception requestsis codified a
42 C.F.R. 8 413.40(e) which states in part:

A hospita may request an exemption from, or exception or adjustment
to, therate of cost increase ceiling imposed under this section. The
hospitd's request must be made to itsfisca intermediary no later than
180 days from the date on the intermediary’s notice of program
rembursement. The intermediary makes a recommendation on the
hospital's request to HCFA, which makes the decison. HCFA
responds to the request within 180 days from the date HCFA receives
the request from the intermediary. The intermediary notifies the hospital
of HCFA'sdecison. Thetime required for HCFA to review the
request is consdered good cause for the granting of an extension of the
time limit to goply for review by the Provider Rembursement Review
Board, as specified in 8405.1841 (b) of this chapter. HCFA's decison
is subject to review under Subpart R of Part 405 of this chapter.

42 C.F.R. § 413.40(e).

The Provider points out that the above cited regulation established the Intermediary's notice of program
reimbursement as the event triggering the time period during which exception requests must be made.
That section does not differentiate between initiadl NPRs and revised NPRs. Nor does it specificaly
require that the NPR triggering the timing of an exception request be issued for the year in which the
exception is sought, rather than for aprior year that dso affects the subject year. Therefore, the
regulation can and should be interpreted to include each of these types of intermediary determinations.
The Provider argues that the Board should recognize that section 413.40(e) encompassed dl of these
NPRs, and permits a provider to await a decison on a prior year's adjustment request before incurring
the time and expense of preparing and submitting asmilar request for alater year.

The Provider contends that an adjustment request for a particular year must be submitted within 180
days of an NPR which affects that particular year, including arevised NPR reflecting a TEFRA
adjustment approved for aprior year. The Board has interpreted section 413.40 in asmilar manner in
severd cases involving exception requests submitted after the issuance of Revised NPRs. Care Unit
Hospitdl of Ddlasv. Mutud of Omaha, PRRB dec. No. 95-D26 March 8,1995, Medicare
&Medicaid Guide ("CCH") 143,222, rev. HCFA Adm. Dec. May 5, 1995 CCH 143,510; Foathill
Presbyterian Hospital V. Blue Cross of Cdlifornia, PRRB Dec. No. 95-D28, March 8,1995,
Medicare and Medicaid Guide CCH 143,228, Rev. HCFA Adm. Dec. May 15, 1995 CCH
143,538, affirmed, Foothill Presbyterian Hospitdl v. Shdda, U.S. Dist. Ct. No. CV 95-4674 KN,
1997 WL 67227 (C.D. Cal. Jan 2,1997).

The Provider points out that in each of the above cited cases the Board determined that a
provider is entitled to request a TEFRA exception based on arevised NPR, rather than
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an origind NPR, for the subject year. The Board could likewise conclude that an NPR of find
determination that reflects TEFRA adjustments gpproved for aprior year may adso serve asthe basis
for atimely exception request in the subject year.

The Provider argues that HCFA's failure to act on the Provider's prior exception requests for 1987,
1988, and 1989 within the 180 day period set forth in section 413.40 serioudy prejudiced the
Provider's ability to submit its request for 1990. Had HCFA issued its decison when it was required to
do o by law, the Provider would have had an opportunity to request the continuation of those
adjustments for FY 1990 within 180 days of the 1990 NPR.

The Provider contends that it is entitled to a"good cause” exception from the dtrict application of the
180 day time period, based on HCFA's own recent interpretation of the TEFRA timing requirements.
HCFA implicitly recognizes thet the timing requirements for providers to submit TEFRA adjustment
requests can include a"good cause" exception. In 1995, HCFA published aFind Rulein which it
clarified the timing requirements for TEFRA exception requests submitted pursuant to 42 CF.R.8
413.40. See 60 Fed Reg. 45778(Sept. 1, 1995) the (" 1995 rule”). The 1995 rule Stated:

While section 1886(b)(4)(A) of the Act, which provides the Secretary
with the authority to grant exceptions to the per discharge limit, does
not specify requirements with regard to timely filing of an exception
request, we believe it is appropriate to examine section 1878 of the
Act. That section addressestimely filing of a hearing request with the
Provider Reimbursement Review Board (PRRB). Such areques, like
an exception request, involves a provider seeking reimbursement in
addition to that set forth in its notice of program reimbursement. For
that reason, we believe that our policy with regard to the timdy filing of
an exception request should be consistent with section 1878 of the Act.

60 Fed Reg. at 45841.

The Statute cited above in HCFA's 1995 rule, section 1878 of the Socia Security Act, generaly gives
providers the right to gpped afind determination to the PRRB within 180 days. 42 U.S.C.8
139500(a). HCFA's own regulations interpreting and implementing the statute, however, provide for
an extension of the 180 day period for "good cause." 42 C.F.R. 8405.1841 (b). Under this provison
an gpped may be filed up to three years after the date of the challenged final determination, where
"good cause' is shown.

The Provider points out that the Board has discretion to grant a good cause exception based on the
1995 Ruleinterpreting the timing requirements for TEFRA exception requests. In addition, HCFA's
own regulations may support the gpplication of the good cause exception in cases such asthis one,
Section 413.40, which addressed the timeliness of TEFRA exception requests, provides that the period
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during which HCFA was reviewing an exception request condtituted”good cause” for an extension of
the 180 day time period discussed in 42 C.F.R.§ 405.1841 et seg. The regulation Sates:

The time required for HCFA to review the request is considered good
cause for the granting of an extension of the time limit to gpply for
review by the Provider Reimbursement Review Board, as specified in
8405.1841 (b) of this chapter. 42 C.F.R. 8413.40(c)(1990).

Although this provison expresdy gpplies to extensons of time in which to file PRRB gppeds, HCFA's
1995 statement concerning "consstent” gpplication of TEFRA adjustment requests and PRRB gppedls
makes the gpplication of this provison equaly appropriate in thisingtance. If the period during which
HCFA review is pending condtitutes good cause to grant an extension of time for filing a PRRB apped,
it should aso be grounds for extending the time in which a provider can submit a TEFRA exception
request.

The Provider contends that under the circumstances, where HCFA substantidly delays its issuance of
decisons concerning a provider’s prior TEFRA requests, thereby impacting the timeliness of the instant
[1990] request, the time required for HCFA to review the request (42 C.F.R. § 413.40(€)) mandates a
good cause exception to the rigid application of the 180 day period.

INTERMEDIARY'S CONTENTIONS:

The Intermediary contends that since the Provider did not file arequest for an exception to the rate of
increase with the Intermediary, thereis no intermediary or HCFA decison that is subject to the PRRB's
review, pursuant to 42 C.F.R.8 413.40(e). The Intermediary further argues that HCFA's letters to the
Provider only contain darifications and affirmations of the Intermediary's findings regarding the TEFRA
exception filing and apped requirements under the related program policies. These letters do not
condtitute an intermediary or HCFA determination of a TEFRA exception request in the context of
those program policies.

The Intermediary dso points out that HCFA authorized the Intermediary to make afind determination
or decison on future exception requests, including the FY E 3/31/90 request. The Provider should have
requested the PRRB's review of the Intermediary’s determination. Therefore, the PRRB should find
that the Provider's gppeal on October 19, 1994 was not timely.

The Intermediary argues that the Provider has no basis for gpped. HCFA's gpprovd of the Provider’s
TEFRA exception request for FY E 3/31/89 does not extend to FY E 3/31/90. The process regarding
TEFRA exception request review in the referenced program policies gpplies on a per case or cost
report bass. Under the circumstances, thereis no FY E 3/31/90 exception request that identifies the
costs that are subject to exception and specifies the circumstances on which these costs are
attributable. The fact that a hospital received adjustments in one cost reporting period does not make
adjustments in subsequent cost reporting periods automatic.
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The Intermediary points out that both the 1990 and 1991 editions of the Code of Federal Register do
not contain any provisonsthat prohibit the Provider from filing the FY E 3/31/90 exception request or
gppeding the origind NPR whileits FY E 3/31/89 exception request is pending HCFA's determination.
Both editions clearly ate that the Provider must file arequest no later than 180 days from the date of
the NPR. Since the Provider did not file a TEFRA exception request, there was no delay involved in
an gpprova process. Therefore, the Provider does not have “good cause” for pursuing alate apped of
the Intermediary's NPR.

The Intermediary argues that the Provider should have filed an gppea within 180 days from the date of
the origind NPR. That NPR contains the Intermediary's origind determination regarding the
rehabilitation unit's TEFRA target amount. That determination resulted in the disdlowing the
rehabilitation unit's reasonable dlowable costs that exceeded the TEFRA target amount.

The Intermediary points out that the Provider's apped was within 180 days of the revised NPR.
However, the revised NPR was not about the Intermediary’s determination of the rehabilitation unit’'s
target amount or exception request. The revised NPR did not result in revising the settlement of the
rehabilitation unit's cogts. The revision merely increased the codts that exceeded the TEFRA target
amount as determined through the origind NPR. Also, the Provider gppeded what it consdered
HCFA'sfina determination, not the revised NPR. The Intermediary argues that the Provider can
apped arevised NPR only to the extent of the adjusted itemsin the revised NPR. A revised NPR
does not open the entire cost report to apped or extend the 180-day apped period for any earlier
NPR.

The Intermediary contends that the Provider could have pursued the matter through the reopening
process, but did not do 0. At thistime the 3-year period for implementing any cost report reopening
has dready expired. Also, even if the Provider had requested a cost report reopening, the Intermediary
would have denied the request because the Provider did not file an actua and acceptable exception
request. The PRRB would not have the authority to decide in that regard, pursuant to 42 C.F.R.
8405.1885 which gates"...(c) Jurisdiction for reopening a determination or decision rests exclusvely
with that adminigtrative body that rendered the last determination or decison...... Furthermore, the
Provider could not appedl that determination, pursuant to HCFA Pub. 15-1 § 2932.1 which dtates. “A
provider has no right to hearing on afinding by an intermediary or hearing officer that a reopening or
correction of a determination or decison is not warranted....”

The Intermediary contends that the Provider did not have agood cause for filing an untimely exception
request, apped request, or reopening request. Although not defined in program regulations and
ingructions, good cause is synonymous to good reason or judtifiable purpose in seeking an extension.
A good causeis one that shows a substantia reason and affords alega excuse for delay, or an
intervening action beyond the Provider's control. The Provider did not have valid reasons for not
complying with the established filing requirements because the program laws, regulations and
ingructions that clearly describe these requirements are publicly available and accessible to providers.
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The Intermediary argues that it did not abuse its discretion or make an arbitrary determination. Black's
Law Dictionary defines abuse as a "departure from reasonable use”" and abuse of discretion as "being
synonymous with afailure to exercise a sound, reasonable, and alegd discretion.” Consstent with
those definitions, the Intermediary and HCFA maintain that they did not make an erroneous concluson
or judgment that isagaing logic. They made a determination upon consideration of the underlying facts
and the related program policies.

CITATION OF LAW, REGULATIONS AND PROGRAM INSTRUCTIONS:

1. Law - Title XVI1I of the Socid Security Act:

81878 - Provider Reimbursement Review
Board

2. Law - 42 U.S.C.:

81395ww €t seg. - Payments to Hospitals For Outpatient
Hospitd Services
§139500(a) - Provider Reimbursement Review Board

3. Regulation 42 C.F.R.:

8413.40 et seq. - Celing on Rate of Hospitd Cost Increases

88405.1835-1841 et seq. - Right to Board Hearing

8405.1885 et seqg. - Reopening a Determination or Decision

8405.1841¢t seq. - Time, Place, Form, and, Content of Request
for Board Hearing

4. Program Ingtructions- Provider Reimbursement Manua Part | (HCFA Pub. 15-1):

§2032.1 - Notice of Refusal to Reopen or Correct
5. Cases:

Chrigtianson v. Colt Industries Operating Corp. 486 U.S. 800 (1988).

Hegler v. Borg. 50 F.3d 1472 (9th Cir. 1995).
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Y our Home Nurse Services, Inc. v. Shdda, 525 U.S. 449 (1999).

Care Unit Hospitd of Dalasv. Mutua of Omaha, PRRB Dec. No. 95-D26, March 8, 1995,
Medicare and Medicaid Guide (“CCH") 143,222, rev. HCFA Adm. Dec. May 5, 1995
CCH 943,510.

Foothill Presbyterian Hospitd v. Blue Cross of Cdifornia, PRRB Dec. No. 95-D28, March 8,
1995, Medicare and Medicaid Guide (“CCH") 143,228, Rev. HCFA Adm. Dec. May 15,
1995 CCH 143,538, affirmed, Foothill Presbyterian Hospitd v. Shalda, U.S. Dist. Ct. No. CV
95-4674KN, 1997 WL 67227 (C.D. Cal. Jan 2, 1997).

6. Other
Black Law Dictionary
60 Fed. Reg. 145,778
60 Fed. Reg. 145841
PRRB Jurisdiction Decision - October 9, 1996 - Letter

FINDINGS OF FACT, CONCLUSION OF LAW AND DISCUSSION:

The Board, after consderation of the parties’ contentions, and evidence presented finds and concludes
that it does not have jurisdiction and, therefore, the issue presented by the Provider is moot.

The Board, in reviewing its prior decison of October 9, 1996, erroneoudy concluded, based on the
Intermediary letter of April 7, 1994 and the HCFA letter September 26, 1994, that there was an
Intermediary determination, and that the Provider gppedled that determination within the 180 day time
limit. Upon further review, the Board finds that the letter from HCFA dated September 26, 1994 was
not afina determination but a clarification of HCFA policy.

The Board dso finds that the Provider argued that it intended to file its exception request after it
received gpprova of the prior years exception requests. However, the Provider never filed its
exception request. The Board notes that HCFA took an inordinate amount of time to respond to the
Provider’ s request for an exception to the 1987, 1988 and 1989 cost report limit. However, thisdid
not relieve the Provider of its respongbility of filing atimely exception request within 180 days as
mandated by the HCFA regulaions. The Board finds that thisis not “good cause’ to relieve the
Provider from its responsibility to file within 180 days.
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DECISION AND ORDER:

The Board does not have jurisdiction of thiscase. The Intermediary’ s determination is affirmed.

BOARD MEMBERS PARTICIPATING:

Irvin W. Kues

Henry C. Wessman, Esg.
Martin W. Hoover, J., ESQ.
Charles R. Barker

Date of Decision: February 10 2000
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