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(E) When an ICF-MR changes its medicaidprovideragreement. .t,
CLOSES OR VOLUNTARILY 
WITHDRAWS FROM THEMEDICAID PROGRAM, the ICF-MR shall file 
a final cost report, as set forth under rule 5101:3-3-20 of the Administrative 
Code, within ninety days after the date on which the transaction results in a . .
change in the medicaid provider agreement, or 
CLOSURE OR VOLUNTARY WITHDRAWAL FROM THE MEDICAID 
PROGRAM unless 6BHS ODJFS grants a waiver of the final cost report 
filing requirement. Any waiver granted by WCHTSODJFS shallapply to all 
facilities that otherwise wouldbe required to file a final cost report under this 
paragraph except for facilities that are sold. For ICFs-MR which change 
medicaid provider agreements as a result of a sale, the final cost report and 
additional information shall include: 

( I )  The sales agreement;and 

(2)  The salesprice;and 

(3) The historical cost andaccumulateddepreciationof the assets sold; 
and 

(4) The gain on the sale, which is determined by subtracting the net book 
value of the assets fiom the sales price lesscosts incurred for the sale; 
and 

( 5 )  Any other information requested by �HHS ODJFS. 

(F) In accordance with paragraph (I)(4) of this rule, after the date onwhich a 
transaction of a sale of an ICF-MR is closed, the ICF-MR shall refund to 
�H333?3 ODES the amount of excess depreciation paid to the ICF-MR by 
813fff ODJFS which is calculated as follows: 

(1) Determine the gain on the sale by subtracting the net book value of 
the assets fiom the sales price less costs incurred for the sale. If the 
operating rights to the NF  are sold, but not the building, the net book 
value of all of the facility's building andequipment assets shall be used 
to the gain. If the net sales price for the operating rights is less than 
the net book valueof thebuilding andequipment assets, the net book 
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value of those assets shall be reduced by the amount ofthe net sales 
price and the net book value, so reduced, shall be usedto determine 
gain when the building is sold; and 

Beginning withthe most recent reimbursement period, determine each 
component of the provider's per diem capitalrate and the total capital 
rate reimbursed by fEH-�SODES; and 

Subtract from the total capital rate reimbursed as calculated under 
paragraph (F)(2) of this rule,the components of the rate for return on 
equity,nonextensive renovation, and cost of ownership efficiency 
incentive. The balance is consideredthe allowablecost of ownership 
expense per diem reimbursedby 0MIS  ODES; and 

Subtract from the balance determined under paragraph(F)(3) of this 
rule the allowable actualinterest expense, rent and lease expense, and 
amortizationof financing costs perdiemsreimbursed by 0BHS 
ODES. The balance is considered depreciation paidto the ICF-MR 
by �EMS ODJFS; and 

Multiply the depreciation paid to the ICF-MR by �EX-lSODES as 
determinedunder paragraph (F)(4) of this rule by the numberof 
medicaid days for the applicable reimbursement period;and 

Subtract the amount calculated under paragraph ( F ) ( 5 )  of this rule 
from the remaining gain calculatedunder paragraph (F)(1)of this rule; 
and 

Repeat the procedure under paragraphs (F)(2) to (F)(6)ofthis rule for 
each reimbursementperiod until either the gain is completelyoffset or 
the depreciation paidto the ICF-MR by �3BHSODES has been hlly 
recaptured for all reimbursement periods the provider operated on the 
medicalassistance program and 0BHS ODES paidany amount 
specifically for cost of ownership. 

Multiplythe depreciation paid to the ICF-MR calculated under 
paragraph (F)(7) of this rule by the applicable percentage determined 
below: 
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(a) 	 One hundred per cent if a sale of an ICF-MR occurred prior 
to the beginning of the sixthyear of participation in the 
medical assistance program. 

(b) Eighty per cent if a sale of an ICF-MR occurred prior to the 
beginning ofthe seventh year of participation in the medical 
assistance program. 

(c) 	 Sixtypercentif a sale of an ICF-MR occurred prior to the 
beginning of the eighth year of participation in the medical 
assistance program. 

(d) 	 Forty percentif a sale of an ICF-MR occurred prior to the 
beginning of the ninth year of participation in the medical 
assistance program. 

(e) 	 Twenty per cent if a sale of an ICF-MR occurred prior to the 
beginning of the tenth year of participation in the medical 
assistance program. 

(G) 	 Upon a sale ofan ICF-MR, the allowable capital assetcost basis, depreciation 
expense, and interestexpense for the new ICF-MR-
PROVIDER BUYERshall be the new khr ICF-MR 
PROVIDERbUYER’S actual depreciation and interest expense subjectto 
the ceilings set forth under 5 101:3-3-842 of theAdministrative Code. If the 
operating rights are separately identified and valued in a sale that includes 
both the buildingand the operating rights, the operating rightsshallbe 
considered to be a part of the building for purposes of determining the 
allowable capital asset cost basis under this paragraph. If a new ICF-MR 

PROVIDER BUYERpurchases only the operating rights to 
the ICF-MR and uses the operating rights to create a new ICF-MR or add 
beds to an existing ICF-MR, the purchase price of the operating rights shall 
be added to the capital asset cost basis of the new ICF-MR building or the 
additional beds. 

(1) 	 Upon the sale of an ICF-MR, the initial accumulated depreciation for 
the new ICF-MR BUYER be shall 
recalculated starting at zero; and 
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(2) 	 Report double accumulated depreciation inan amount equal to twice 
the depreciation expense incurred on its cost report for thefirst year 
of operation ifthe provider appliesfor a rate adjustment. 

(H) An ICF-MRthatchangesmedicaidprovideragreements. .laCLOSES ORVOLUNTARILY 
WITHDRAWSFROM THE MEDICAID PROGRAMshallrefundany 
amount 933��!3 ODJFS properly findsto be due. 

. .
(I) Whenachange inmedicaid provideragreement 

CLOSURE OR VOLUNTARY 
WITHDRAWAL FROM THE MEDICAID PROGRAM OF AN ICF-MR 
occurs, 933��!3 ODJFS shall comply withthe following: 

( 1 )  	 �EHH ODJFSmay impose apenaltyof no more than THE 
CURRENT AVERAGE BANK PRIME RATE PLUS FOUR per 
cent of the last two monthly vendor payments if an ICF-MR failsto 
providenotice of a change inmedicaid provideragreement UT 

IJI -2 

VOLUNTARY WITHDRAWAL FROM THEMEDICAID 
PROGRAMOR CLOSURE OF AN ICF-MR as requiredby 
paragraph (C) of this rule. ODES SHALL DETERMINETHE 
AVERAGE BANK PRIME RATE USING STATISTICAL 
RELEASE H.15, “SELECTED INTEREST RATES,”A WEEKLY 
PUBLICATIONOFTHEFEDERAlRESERVEBOARD,ORANY 
SUCCESSORPUBLICATION.IF STATISTICAL RELEASE15 
ORITS SUCCESSORCEASES TOCONTAIN THEBANKPRIME 
RATE INFORMATION OR CEASESTO BE PUBLISHED, THE 
DEPARTMENT SHALL REQUEST A WRITTEN STATEMENT 
OF THE AVERAGE BANK PRIME RATE FROM THE FEDERAL 

CLEVELANDRESERVE BANK OF OR THE FEDERAL 
RESERVE BOARD; and 

(2) 	 Unless the requirement for filing a final cost report has been waived, 
03HSODJFS shall, within ninety days followingthe filingof the final 
cost report, audit the final cost report and issue an auditreport to the 
ICF-MR. ODJFS mayalsoauditany other cost report that the 
ICF-MR has filed duringthe previous three years.0BHS ODJFS shall 
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state its findings in the audit report and the amount of any money 
owed including any amount due under paragraph (F) of this rule to 
0BH-SODJFS by the ICF-MR; and 

(3) 	 0BEfSODES shall release any money held in escrow tattreI-�F=MR 
if 433HS ODJFS does not issue its auditreport within the ninety-day 
period; and 

(4) 	 0BEfS ODJFS shall issue the findings of the audit report subject to 
adjudication conducted in accordancewith Chapter 119. of the 
Revised Code. No later than fifteen daysafter the ICF-MR agrees to 
a settlement,any funds held in escrow less anyamounts due to 0BH-S 
ODJFS shall be releasedt d t e  l�F=�dR and amounts due to f3BI-H 
ODJFS shall be paidto 0W-BODJFS. If the amounts in escrow are 
less thanthe amounts due to 03HSODJFS, the balance shall be paid 
to 9BH-S ODJFS within fifteen days after the ICF-MR agrees to a 
settlement. If the audit report is issued within ninety days, f3BI-H 
ODJFS shallretain the escrowed hnds until the settlement is 
adjudicated. 

Effective date: 

Review date: 

Certification: 

Date 

Promulgated under: RC Chapter 119. 
Statutory authority: RC Section 5 111.02 
Rule amplifies: RC Sections 5111.01, 5111.02, 5111.25 
Prior effective dates: 7/1/80, 9/30/93 (emer.), 12/30/93 (emer.), 3/3 1/94 
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LEGAL NOTICE 

STATE OF OHIO 


OHIO DEPARTMENT OF JOB AND FAMILYSERVICES 

COLUMBUS, OHIO 


PURSUANT TO SECTIONS 3721.58,51 1 1.02, AND CHAPTER1 19. OF THE REVISED CODE 
AND SECTION 1902(a)(13)(A)OF THE SOCIALs e c u r i t y  ACT, THE DIRECTOR OF THE 
DEPARTMENT OF JOB ANDFAMILYSERVICESGIVES FINAL NOTICE OF THE 
DEPARTMENTySRESClSSIONOFRULES5101~3-3-49.2,5101~3-3-49.3,5101~3-3-49.4,5101~3­
3-49.5,5101~3-3-49.6,AND5101~3-3-49.7,ADOPTIONOFRULES5101~3-3-49.2,5101~3-3-49.3, 
5101:3-3-49.7, 5101:3-3-57, AND 510113-3-58, AND AMENDMENT OF RULES 5101:3-3-01, 
~~01~3-3-02,5101~3-3-20.1,5101~3-3-45,5101~3-3-49.1,5101~3-3-49.8,5101~3-3-49.9,5101~3-3­
5].4,5101:3-3-5 1.6 AND5101 :3-3-84.5OF THE ADMINISTRATIVE CODE. 

The Department of Job and FamilyServiceshad recently proposedcertain amendments to the Ohio 
Revised Code that impacted the way nursing facilities (NF) and intermediate care facilities for 
mentally retarded (ICF-MR) are reimbursed for services rendered to Medicaid recipients. The 
proposals were included in the executive budget forFY 2002 and 2003. The changes proposed by 
the department were intended to conform reimbursement policies for long term care facilities to 
current andanticipated market conditions. Among other things, the changes were intended to reduce 
incentives for maintenance of excess nursing facility capacity in a period of relative decline in 
demand for nursing facility services, andtoassure that payment is more aligned with costs 
attributableto serving Medicaid eligible patients. Proposed changes were also intended to contain 
the rate ofincrease in long term care facility reimbursementrates in light of the resources available 
tothe State and thecompeting demands fortheuse of those resources, including alternative 
approaches to meeting health care needs of elderly and disabled. The proposed changes had been 
developed with attention to the need to assure sufficient capacity to meet the need for quality care 
for those in need of services. The department’s proposals were the subject of much debate in the 
General Assembly. After this debate concluded in the General Assembly, and in consideration of 
the issues raisedby the department, the changes were made to the Medicaid long term care facility 
reimbursement systemin Am. Sub. H.B. 94 (SFY 02 and03 Budget Bill) and in Am. Sub. H. B. 299 
and took effect for services provided on and after July 1, 2001. On July 18, 2001 the department 
issued noticeproposing the following rule activity to conform existing rules with the changes made 
in Am. Sub. H. B. 94 and Am. Sub. H. B. 299. 

5101 :3-3-01entitled “Definitions”sets forth the definitions which apply to nursing facilities (NFs) 
and intermediatecare facilities for the mentally retarded (ICFs-MR) under Chapter 5101 :3-3 of the 
Administrative Code.This rule was proposed for permanent amendment in accordance with Section 
63.36 of Am.Sub. H. B. 94 and Section 3 of Am. Sub. H. B. 299 tochange the imputed occupancy 
percentage for indirect costs set forth in paragraph (V)( 1) from seventy-five percent to eighty-two 
percent effective SFY 2002. For SFY 2003 the imputed occupancy percentage for indirect costs set 
forth in paragraph (V)(1) reverts to eighty-five percent. This rule was also proposed for permanent 
amendment to change the imputed occupancy percentage for capital costs set forth in paragraph 
(V)(2) from eighty-five percent to eighty-eight percent effective SFY 2002. For SFY 2003 the 
imputed occupancypercentage for capital costs set forth in paragraph (V)(2) reverts to ninety-five 
percent. Thisrule was also being proposed for permanent amendment to correct grammatical errors, 
rule number references, and acronym references. The department estimated that these changes 
would decrease annual aggregate expenditures by $12.6million. 



j101:3-3-02 entitled "Provider Agreements: NFs and ICFs-MR" sets forth the provider agreement 
requirements for Medicaid NFs and ICF-MR.This rule was proposed for permanent amendment in 
accordance with Section 119.032ofthe Revised Codeto add definitions of terminology inparagraph 
(A), to clarify NF and ICF-MR responsibilities for providing notification of closures or voluntary 
withdrawal from the Medicaid program inparagraphs (C) and (D), to delete payment time-frame 
requirements in paragraph (E),and to integrate newstatutory requirements concerning the 
responsibility of the provider to admit or retainpersons who are or may become Medicaid eligible 
in "failure to pay" circumstances in paragraph (J). 

5 101:3-3-20.1 entitled "Chart of Accounts for Nursing Facilities (NFs) and Intermediate Care 
Facilities for the Mentally Retarded (ICFs-MR) sets forth the cost report chart of accounts for NFs 
and ICFs-MR. This rule was proposed for permanentamendment in accordance with Section 63.37 
ofAm. Sub. H. B. 94 andAm. Sub. H. B. 299 to clarify franchisepermit fee reimbursement forNFs. 
Cost report account 6090 has been changed to include the "Stabilization Fund Assessment". Cost 
report account 6091 has been changedto clarify references to franchise permit fee rules 5 1013-3­
49.2 to 5 101:3-3-49.9 and 5101:3-3-82.2 to5101:3-3-82.7 andto specify the cost reporting criteria 
for NFs and ICFs-MR during SFYs 2002-2003. 

5 101:3-3-45 entitled "PurchasedNursing ServicesReimbursement for Nursing Facilities (NFs) sets 
forth the purchased nursing reimbursement for NFs. This rule was proposed for permanent 
amendment in accordance with Section 5 I 1I .262 of the Revised Code asamended by Am. Sub. H. 
B. 94 to changethe purchased nursing allowance.For costs incurred in CY2000 and thereafter, costs 
for purchased nursing services shall be allowable direct care costs up to 20% of a nursing facility's 
costs specified in the cost report for services provided that year by registered nurses, licensed 
practical nurses and nurse aides who are employees of the facility, plus one half of the amount by 
which reportedcosts for purchased nursing servicesexceed 20%. The department estimatedthat this 
change would increase annual aggregate expenditures by $1.5 million. 

5101 :3-3-51.4 entitled "Nursing Facilities (NFs): Return on Equity" sets forth the return on equity 
calculation for NFs. This rule was proposedfor permanent amendment in accordance with Section 
511 1.25 of the Revised Code as amended by Am. Sub. H.B. 94 to reduce the maximum amount of 
return on net equity available to eligible proprietary NFs from $1.OO per day to $SO per day. The 
department estimated that this change would decrease annual aggregate expenditures by $ 4  million. 

5 101:3-3-51.6 entitled "Notice, Escrow, Recovery of Excess Depreciation Paid, Change in the 
Medicaid Provider Agreement, or Voluntary Termination in the Medical Assistance Program for 
Nursing Facilities (NFs) sets forth the notice, escrow, recovery of excessdepreciation paid, change 
in the Medicaid provideragreement, or voluntary termination in the Medical assistanceprogram for 
NFs. This rule was proposed for permanent amendment in accordance with Sections 5111.25 and 
5 1 1 1.28 of the RevisedCode as amended by Am.Sub. H.B. 94 to correct the rule number to include 
a decimal point, toupdate the department's name from the Ohio Department of Human Services to 
the Ohio Department of Job and Family Services throughout the rule, to replace the term "voluntary 
termination"with theterm "closure and voluntary withdrawal'' throughout the rule, to add language 
in paragraph(A) to identify where the definition of "closureand voluntary withdrawal" canbe found 
in the Administrative Code, to add language in paragraph (D) regarding thewithholding of monthly 
vendor paymentsin escrow if the provider fails to notify ODES within the timeframes required by 
this rule, to change the penalty in paragraph (J)(l) if a NF fails to provide notice of a change in 
provider agreement fromthe current average bank prime rate plus twopercent to the current average 



bank prime rate plus four percent, and to add languageto paragraphs (J)(3) and (J)(4) regarding the 
release of vendor payments held in escrow. 

5101:3-3-57 entitled "Nursing Facilities (NFs) Expenditure Limitation" sets forth the Medicaid 
nursing facility (NF) expenditure limitation. This rule was proposed for permanent adoption in 
accordance with Section 63.35 of Am. Sub. H. B. 94 to establish NF expenditure limitations which 
specify that rates paid to NFs under the medicaid program shall be subject to total per diem rate 
limitationsfor SFYs2002-2003. The department estimatedthat this provision would decreaseannual 
aggregate expenditures by $25 million in SFY 02 and $1 1.3million in SFY 03. 

5 1013-3-58 entitled "NursingFacilities (NFs) StabilizationFund: Method ofEstablishing Payment 
from theStabilization Fund" sets forth the method ofestablishing payment from the NF stabilization 
fund. This rule was proposed for permanent adoptionin accordance with Section 63.37 of Am. Sub. 
H. B. 94 and Am. Sub. H. B. 299 to set forth the method of establishing payment from the NF 
stabilization fund. The department provided fora $1-50 per Medicaid day paymentfor the purpose 
of enhancing quality of care. The department estimated that this change would increase annual 
aggregate expenditures by $30 millionperyear. Also, Section 63.37 of the bill requires the 
department to make payments to each NF in SFY 02 and 03 for each Medicaid day equal to the 
amount ofthe increase in franchise fee paid dividedby the NF's inpatient days for the calendar year 
preceding the calendar year in which that fiscal yearbegins. This adjustment is providedto reflect 
the additional Medicaid allocable cost to the NF resulting from the increase in the franchise fee. 
This section of the billfurther requires that thecosts associated with the increase infranchise fee not 
be reported on the cost reportas otherprotected costs. The department estimated that annual 
aggregate expenditures will increaseby $53.4 million as a result of these payments. These estimated 
increases, however, could be limited by the rate limitation described above. 

5 1013-3-84.5 entitled "Notice, Escrow, Recovery of Excess Depreciation Paid, Change in the 
Medicaid Provider Agreement, or Voluntary Termination in the Medical Assistance Program for 
Intermediate Care Facilities for the Mentally Retarded (ICFs-MR) sets forth the notice, escrow, 
recovery of excess depreciation paid, change in the Medicaid provider agreement, or voluntary 
termination in the Medicalassistanceprogram for ICFs-MR. This rule was proposed for permanent 
amendment inaccordancewith Sections5 111.251 and 5 1 11.28 of theRevised Code asamended by 
Am. Sub. H.B. 94 to correct the rule numberto include a decimal point, to update the department's 
name from the Ohio Department of Human Services to the Ohio Department of Job and Family 
Servicesthroughout the rule, to replace the term ''voluntary termination" with theterm "closure and 
voluntary withdrawal" throughout the rule, to add language in paragraph (A) to identify where the 
definition of "closure and voluntarywithdrawal" can be found in the Administrative Code, to add 
language in paragraph(D) regarding the withholding of monthly vendor payments in escrow if the 
provider fails to notify ODJFS within the time frames required by this rule, to change the penalty 
in paragraph(I)(1) if a NFfails to provide notice of a change in provider agreement fromthe current 
average bank primerate plus two percentto the current average bank prime rate plus four percent, 
and to add language to paragraphs (I)(3) and (I)(4) regarding the release of vendor payments held 
in escrow. 

TREATMENT OF INCREASED FRANCHISE FEE COSTS- A m .  Sub. H.B. 94 amended 
Section 3721.51 by increasing the amountof the nursing home franchise fee from $1 .OO per day to 
$3.30 per day forSFY 02 and 03. The following rules were changed to reflect this legislation and 
changes pursuantto Section 1 19.032 of the Revised Code: 



5101 :3-3-49.1 entitled "Nursing Facilities (NFs): Method for Establishing Reimbursement for the 
Franchise Permit Fee" sets forth the methodfor establishing reimbursementfor the franchise permit 
fee for NFs. This rule was proposedfor permanent amendment in accordancewith Section 63.37 of 
Am. Sub. H. B. 94 and Am. Sub.H. B. 299 to change the title to include ''reported in account 6091 
and to clarify change in NF operators in paragraph (B). 

5 101:3-3-49.2 entitled "Nursing Facilities (NFs): Franchise Permit Fee" set forth the franchise 
permit fee forNFs. This rule was proposedfor permanent rescission in conjunctionwith the adoption 
of a new rule by the same number. 

5101:3-3-49.2entitled "Identification of Nursing Facility (NF) and Hospital Beds Subject to the 
Franchise Permit Fee (FPF)" sets forth the components of the identification of nursing home and 
hospital beds subject to the FPF, beds notsubject to theFPF, provides for exemptions from the FPF 
and places limits on the number ofexemptionsto be granted. This rule was proposedfor permanent 
adoption in accordance with Section 1 19.032 of the Revised Code to combine into one rule the 
identification of all beds subject the FPF, beds not subjects to the FPF, exemptions from the FPF, 
and limits to the number of exemptions that may be granted. The department's name was updated 
from theOhio Department of HumanServicesto theOhio Department of Job and Family Services. 

5101:3-3-49.3 entitled "Calculationof Franchise Permit Fee" setforth the calculation of the 
franchise permit fee assessment for NFs. This rule was proposed for permanent rescission in 
conjunction with the adoption of a new rule by the same number. 

5 101:3-3-49.3 entitled "Calculation, Billing, Collection, and Appeals Process for the Franchise 
Permit Fee (FPF)" sets forth components of the requirements for the calculation of the FPF, the 
billing to the responsible facilities, the collection of the FPF, and the appeals process to be utilized 
by the facilities if errors in the franchise permit fee calculation occur. This rule was proposed for 
permanent adoption in accordance with Sections 3721.51 and 3721.56 of Am. Sub. H.B. 94 to 
consolidatethe criteria for the calculation, billing, collection, and appeal of the franchise permit fee 
for specifically defined nursing home and hospital beds. 

5 101:3-3-49.4entitled "Method for Exempting Nursing Facilities from the Franchise Permit Fee" 
set forth the method for exempting nursing facilities from the franchise permit fee. This rule was 
proposed forpermanent rescission in conjunction with the adoption of new rule 5101 :3-3-49.2. 

51013-3-49.5 entitled "Identification of Beds Subject to Franchise Permit Fee" set forth the 
identification of beds subject to the franchise permit fee assessment. This rule was proposed for 
permanent rescission in conjunction with the adoption of new rules5 101:3-3-49.2 and 5 101:3-3­
49.3. 

5 101:3-3-49.6entitled "Appealingthe Franchise Permit Fee Assessments" set forth the process for 
appealing thefranchise permit fee assessment. This rule was proposed for permanent rescission in 
conjunction with theadoption of new rules 5 101:3-3-49.2 and 5 101:3-3-49.3. 

5 101:3-3-49.7entitled "Method of Distribution of FundsDeposited in the Home and Community-
Based Services for the Aged Fund" set forth the method of distribution of funds deposited in the 
Home and Community-BasedServices for the Aged Fund. This rulewas proposed for permanent 
rescission in conjunction with the adoption of a newrule by the samenumber. 



5 101:3-3-49.7 entitled "Method of Distribution of Franchise Permit Fee Proceeds sets forth the 
identification of programs which are to receivefunding from the franchise permit fee assessments, 
the percent of proceeds to go into each fund and the increase in the FPFassessments for fiscal years 
2002 and2003. This rule was proposed for permanent adoption inaccordance with Section 3721.56 
of Am. Sub. H. B. 94 to integrate the statutory requirementsfor an increase in the franchise permit 
fee for FY 2002 and 2003 and to address changes in the disbursementof the funds. 

5 1013-3-49.8 entitled "Enforcement of Franchise Permit FeeProgramlsets forth the rights of the 
Ohio Department of Job and Family Services to conductinvestigations and to utilize the Attorney 
General's Office to enforcethe franchise permit feerules and explains the responsibility of the NF 
for the franchise permit fee when the facility changes providers or closes. This rule was proposed 
for permanent amendment in accordance with Section1 19.032 of theRevised Code to update the 
department's name from the Ohio Department of HumanServices to the Ohio Department of Job 
and Family Services and to delete references to rules proposed forpermanent recission. 

5 101:3-3-49.9,entitled "Procedure for Terminating theFranchise Permit Fee Program for Nursing 
Facilities (NFs) and Hospitals" sets forth thecomponents of the process to be initiated by both the 
department and facilities if the United States Health CareFinancingAdministration determines that 
the franchise permit fee is an impermissible health care related tax. This rule was proposed for 
permanent amendment in accordance with Section 119.032 of the Revised Code to update the 
department's name from the Ohio Department of HumanServices to the Ohio Department of Job 
and Family Services and to provide consistency in use of the term franchise permit fee. 

INDIVIDUAL RATE IMPACT- On or about August10,2001,each facility received hard-copy 
of the FY2002 annual rate-setting calculation. To obtain further information regarding a facility's 
rate you can call the Bureau of Long Term Care Facilities, Reimbursement Section at (614) 466­
8460. 

A public hearing on the proposed rules described above was held onAugust 21,2001 at 10:OO a. m. 
in room1 823,30 East BroadStreet, Columbus, Ohio. The proposed rules were heard before the Joint 
Committee on Agency Rule Review (JCARR) on September 10, 2001 at 1:30 p. m. in the State 
House Hearing Room12 1. Please be advised thatfor the reasons described above with respect to the 
original rule proposals, the department will final-file the proposed rules to become effective on or 
before September 30,2001. 



LEGAL NOTICE 

STATE OF OHIO 


OHIO DEPARTMENT OF JOB AND FAMILYSERVICES 

COLUMBUS, OHIO 


PURSUANT TO SECTION 1902(a)(13)(A) OF THE SOCIALSECURITY ACT, THE 
DIRECTOR OFTHE DEPARTMENT OF JOB AND FAMILY SERVICES GIVES NOTICE 
OF THE DEPARTMENT’S INTENT TO MODIFY PROVISIONS RELATING TO THE 
REIMBURSEMENTOF NURSING FACILITIES AND INTERMEDIATE CAREf a c i l i t i e s  
FOR THEMENTALLY RETARDED PARTICIPATING IN THE MEDICAID PROGRAM, 
AND A PUBLIC INPUT PROCESS THEREON. 

The Department of Job and Family Services had recently proposed certain amendments to the 
Ohio Revised Code that impactedthe way nursing facilities (NF) and intermediate care facilities 
for mentally retarded (ICF-MR) are reimbursed for services rendered to Medicaid recipients. On 
or about March 1,2001, the department issued notice startinga public process for discussion of 
those changes. The proposals were included inthe executive budget for FY 2002 and 2003. The 
changes proposed at that time were intended to conform reimbursement policies for long term 
care facilities to current and anticipated market conditions. Among other things, the changes 
were intended to reduceincentives for maintenance of excessnursing facility capacity in a period 
of relative decline in demand for nursing facility services, and to assure that payment is more 
aligned with costs attributable to serving Medicaid eligible patients. Proposed changes were also 
intended to contain the rate of increase in long term care facility reimbursement rates in light of 
the resources available tothe State and the competing demands for the use of those resources, 
including alternative approachesto meeting health care needs of elderly and disabled. The 
proposed changes had been developed with attention to the need to assure sufficient capacity to 
meet the need for quality care for those in need of services. The department’s proposals were 
the subject of much debate in the General Assembly. After this debate concluded in theGeneral 
Assembly, and in consideration of the issues raised by the department, the following changes to 
the Medicaid long term care facility reimbursement system emerged in Am. Sub. H.B. 94 (SFY 
02 and 03 Budget Bill) and will take effect for services provided on and after July 1,2001: 

IMPUTED OCCUPANCY- Section 63.36 of Am. Sub. H.B. 94 provides, as impacted by the 
Governor’s line item veto, for the useof thefollowing divisor of Indirect Care costs and Capital 
costs to arrive at per diem rates: 

INDIRECT CARE- For SFY 02 the greater of the NF’s or ICF-MR’s inpatient days or the 
number of inpatientdays the facility would have had if its occupancy had been 82%. For SFY 03 
the greater of the NF’s or ICF-MR‘s inpatient days or the number ofinpatient days thefacility 
would have had if its occupancy had been87%. These factors will also be used to establish the 
indirect care cost ceilingin rebasing years. 

CAPITAL COSTS-For SFY 02 the greater of the NF‘s or ICF-MR’sinpatient days orthe 
number of inpatient days the facility would have if its occupancy had been 88%. For SFY 03 the 
greater of the NF’s or ICF-MR’s inpatient days or the number of inpatient days thefacility would 
have had ifits occupancy rate had been 95%. 

The department estimates that these changes will result in a decrease in annual aggregate 



expenditures of $12.6 million. 

RETURN ON NET EQUITY- Sections 511I .25 of the Revised Code has been amended in A m .  
Sub. H.B. 94 to reduce the maximum amount of return on net equity available to an eligible 
proprietary NF from $1 .OO per day to $ S O  per day. The department estimates that this change 
will result in a decrease in annual aggregate expenditures of $ 4  million. 

PURCHASED NURSING COSTS- A m .  Sub. H.B. 94 has amended Section 51 1 1.262 of the 
Revised Code regarding the allowability of purchased nursing services. For costsincurred in CY 
2000 and thereafter, costs for purchased nursing services shall be allowable direct care costs up 
to 20% of a nursing facility's costs specified in the cost report for services provided that year by 
registered nurses, licensed practical nurses and nurse aides who are employees of the facility, 
plus one half of the amount by whichreported costs for purchased nursing services exceed20%. 
The department estimates that this change will result in an increase in annual aggregate 
expenditures of $1.5 million. 

TREATMENT OF INCREASED FRANCHISE FEE COSTS- Am. Sub. H.B. 94 amended 
Section 3721.5 I by increasing the amount of the nursing home franchise fee from $1 .OO per day 
to $3.30 per day for SFY 02 and 03. Section 63.37 of the bill requires the department to make 
payments to each NF in SFY 02 and 03 for each Medicaid day equal to the amount of the 
increase in franchise fee paid divided bythe NF's inpatient days for the calendar year preceding 
the calendar year in which that fiscal year begins. This adjustment is provided to reflect the 
additional Medicaid allocable cost to the NF resulting from the increase in the franchise fee. 
This section of the bill further requires that the costs associated with the increase in franchise fee 
not be reported on the cost reportas other protected costs. The department estimates that annual 
aggregate expenditures will increase by $ 53.4 million as a result of these payments. 

RATE LIMITATION Section 63.35 of Am. Sub. H.B. 94 provides for a rate limitation in 
SFY 02 and 03. I f  the mean total NF per diem rate, when weighted by Medicaid days, exceeds 
$143.92 in SFY 02, or $1 52.66 in SFY 03,rates otherwise calculated for those fiscal years are 
reduced by the percentage that is equal to the percentage by which the mean total per diem 
exceeds $143.92 (SFY02) or $152.66 (SFY03). The department estimates that this provision 
decreases annual aggregate expenditures by $25 million in SFY 02 and $1 1.3 million in SFY 03. 

EXTREME CIRCUMSTANCES RATE ADJUSTMENTS-Am.Sub. H.B. 94 amended 
Section 5 I 1 1.29 by removing the following reasons as grounds for an extreme circumstances rate 
adjustment for NFs: change of ownerships resulting from bankruptcies, foreclosures or findings 
of violations of Medicaidcertification requirements by the department of health. 

CHANGE OF PROVIDER PROCESS- Am. Sub. H.B. 94 amended Sections 51 1 1.25; 
51 11.251 and 5 1  1I .28 dealing with the change of provider process for NFsand ICF-MRS. These 
sections of the codehave been amended to allow the department to enforce warrant escrow 
provisions against a subsequent provider if a NF or ICF-MR fail to timely notify the department 
of the change. The amendments also increase the amount of the fine for failure to notify the 
department of a change from 2% of the last two monthly payments to the current average bank 
prime rate plus4% of the last two monthly payments. 

A 




rateADD-ON-While the above referenced changes are scheduledto takeeffect for services 
rendered on and after July 1,2001, debate is still being had withrespect to anadditional item. 
Consideration is being given to an additional $1 .SO per Medicaid day rate add-on to enhance the 
provision of quality care. The department estimates that this change would increase annual 
aggregate expenditures by $30 million per year. This estimated increase, however, could be 
limited by the rate limitation described above. 

INDIVIDUAL RATE IMPACT-It is not feasible for the department to specify the precise 
affect of these changes on the reimbursement rateof each NF or ICF-MRbecause such rates 
depend on the cost report data used in calculating rates that is now being finalized by the 
department. However individual facilities should be able to estimate the impact of the proposed 
changes on their specific rates based on theinformation and descriptions provided above for each 
change. If you need help in determining the impact of these changes on your rate please contact 
the Bureau of Long Term Care Facilities, Reimbursement Section at (614) 466-8460. Also, on 
Or about August 1,2001 the department will have specific facility rates available. To obtain 
information about a facility's rate you can call the Reimbursement Section on and after August 1, 
2001. 

PUBLIC PROCESS- As indicated above the department initiated a public process with respect 
to changes to Medicaid long termcare reimbursement on or about March 1,2001. If you have 
comments regarding the changes that have now emerged please submit them in writing on or 
before June 28,2001. Comments regarding the changes should be submitted in writing to Ofice 
of Ohio HealthPlans, Ohio Department of Job and Family Services, 30 East Broad Street, 3 1'' 
F]., Columbus, Ohio 43215 . Those interested in reviewing the comments received, or who want 
to obtain a copy of the proposed changes should contact the Office of Ohio Health Plans at the 
above address or at (614) 644-0140. Copies of these proposed changes are also available for 
review at eachCounty Department of Job and Family Services. 



LEGAL NOTICE 

STATE OF OHIO 


OHIO DEPARTMENTOF JOB AND FAMILYSERVICES 

COLUMBUS, OHIO 


PURSUANT TO SECTIONS 3721.58,5111.02,AND CHAPTER119.OF THE REVISED CODE 
AND SECTION 1902(a)(13)(A) OF THE SOCIAL SECURITYACT, THE DIRECTOR OF THE 
DEPARTMENTOF JOB AND FAMILY SERVICES GIVES NOTICEOF THE DEPARTMENT'S 
mTENT TO RESCIND RULES 5 10113-3-49.2, 5 10113-3-49.4,5101:3-3-49.3, 5 101:3-3-49.5, 
~~~l:3-3-49.6,AND5101~3-3-49.7,ADOPTRULES5101~3-3~9.2,5101~3-3~9.3,51Ol~3-3-49.7, 
5~01:3-3-57,AND5101~3-3-58~ANDAMENDRULES5101~3-3-01,5101~3-3-02,5101~3-3-20.1, 
5101:3-3-45, 5101:3-3-49.1, 510113-3-49.8, 510113-3-49.9, 5101~3-3-51.4, 5101:3-3-51.6AND 
5101 :3-3-84.5OF THE ADMINISTRATIVE CODEON A PROPOSED PERMANENT BASIS, 
AND OF A PUBLICHEARINGUPONTHEPROPOSED PERMANENT RESCISSIONS, 
ADOPTlONS, AND AMENDMENTS. 

The Department of Job and Family Services had recently proposed certain amendmentsto theOhio 
Revised Code that impacted the way nursing facilities (NF) and intermediate care facilities for 
mentally retarded (ICF-MR) are reimbursed for services rendered to Medicaid recipients. On or 
about March 1,2001,the department issued notice startinga public process for discussion of those 
changes. The proposals were includedin the executive budget forFY 2002 and 2003. The changes 
proposed at thattime were intended to conform reimbursement policiesfor long term care facilities 
to current and anticipated market conditions. Among other things: the changes were intended to 
reduce incentives for maintenanceof excess nursing facility capacity ina period of relative decline 
in demand for nursing facility services, and to assure that payment is more aligned with costs 
attributable to serving Medicaid eligible patients. Proposedchanges were also intended to contain 
the rate of increase rates in light of the resources availablein long term care facility reimbursement 
to theStateandthecompetingdemandsfor the use of those resources, including alternative 
approaches to meeting health care needsof elderly and disabled. The proposed changes had been 
developed with attentionto theneed to assure sufficient capacity to meet the need for quality care 
for those in need of services. The department's proposals were the subject of much debate in the 
General Assembly. After this debate concluded inthe General Assembly, and in consideration of 
the issues raisedby the department: the following changesto the Medicaid long term care facility 
reimbursement system emergedin Am. Sub. H.B.94 (SFY 02 and 03 Budget Bill) andin Am. Sub. 
H. B. 299 will take effect for services provided on andafter July 1,2001. The department is now 
changing the AdministrativeCode pursuant to this legislation as follows: 

5 101:3-3-01entitled "Definitions" sets forththe definitions which apply to nursing facilities (NFs) 
(ICFs-MR) under Chapter 5 101 :3-3and intermediate carefacilities for the mentally retarded of the 

Administrative Code. This rule is being proposed for permanent amendment in accordance with 
Section 63.36of Am. Sub. H. B. 94 and Am. Sub. H. B. 299 to change the imputed occupancy 
percentage for indirectcosts set forth in paragraph (V)(l) from seventy-five percent to eighty-two 
percent effective SFY2002.For SFY 2003 the imputed occupancy percentage for indirectcosts set 
forth in paragraph (V)(l) reverts toeighty-fivepercent. This rule is also beingproposed for 
permanent amendment to change the imputed occupancy percentage for capital costs set forth in 
paragraph (V)(2)from eighty-five percent to eighty-eight percenteffective SFY 2002.For SFY2003 
the imputed occupancypercentage for capital costs set forth in paragraph (V)(2) reverts to ninety­
five percent. This rule is also being proposed for permanent amendment to correct grammatical 



errors,rule number references, and acronym references.The departmentestimatesthat these changes 
will result in a decrease in annual aggregate expenditures of $12.6 million. 

5 101:3-3-02 entitled "Provider Agreements: NFs and JCFs-MR"sets forth the provider agreement 
requirements for Medicaid NFs and ICF-MR.This rule is being proposedfor permanent amendment 
in accordance with Section 119.032 of the Revised Code to add definitions of terminology in 
paragraph (A), to clarify NF and ICF-MR responsibilities for providing notification of closures or 
voluntary withdrawal from the Medicaid program inparagraphs(C) and (D), to deletepayment time­
frame requirements in paragraph (E), and to integrate new statutory requirements concerning the 
responsibility of the provider to admitor retain persons who are or may become Medicaid eligible 
in "failure to pay" circumstances in paragraph (J). 

5101 :3-3-20.1 entitled "Chart of Accounts for Nursing Facilities (NFs) and Intermediate Care 
Facilities for the Mentally Retarded (ICFs-MR) sets forth the cost report chart ofaccounts for NFs 
and ICFs-MR. This rule is being proposed for permanent amendment in accordance with Section 
63.37 of Am. Sub. H. B. 94 and Am. Sub. H. B. 299 to clarify franchise permit fee reimbursement 
forNFs. Cost reportaccount 6090 has been changedto include the "StabilizationFund Assessment". 
Cost report account to clarify referencesto franchisepermit fee rules 5I 01:3­609I has been changed 
3-49.2 to 5 101:3-3-49.9 and5101:3-3-82.2 to 5101:3-3-82.7 andto specify the cost reporting criteria 
for NFs and ICFs-MRduring SFYs 2002-2003. 

5 I01 :3-3-45 entitled''PurchasedNursing Services Reimbursementfor Nursing Facilities (NFs) sets 
forth the purchased nursing reimbursement for NFs. This rule is being proposed for permanent 
amendment inaccordance with Section 51 11.262 of the RevisedCode as amended by Am. Sub. H. 
B. 94 to change the purchased nursing thereafier, costsallowance. For costs incurred in CY 2000 and 
for purchased nursingservices shall beallowable direct care costs up to 20% of a nursing facility's 
costs specified in the cost report for services provided that year by registered nurses, licensed 
practical nurses andnurse aides who are employees of the facility, plus one half of the amount by 
which reported costsfor purchased nursing services exceed 20%. The department estimates that this 
change will result in anincrease in annual aggregate expenditures of $1.5 million. 

5 101:3-3-51.4entitled "Nursing Facilities (NFs): Return on Equity" sets forth thereturn on equity 
calculation for NFs. This rule is proposed for permanent amendment in accordance with Section 
5 1 1 1.25 of the RevisedCode as amended by Am.Sub. H.B. 94 toreduce the maximum amount of 
return on net equityavailable to eligible proprietary NFs from $1 .OO per day to $ S O  per day. The 
department estimatesthat this change will result in a decrease in annual aggregate expenditures of 
$ 4 million. 

5101:3-3-51.6 entitled "Notice, Escrow, Recovery of Excess Depreciation Paid, Change in the 
Medicaid Provider Agreement, or Voluntary Termination in the Medical Assistance Program for 
Nursing Facilities(NFs) sets forth the notice, escrow, recovery of excess depreciationpaid, change 
in the Medicaid provider agreement, or voluntary termination in the Medical assistance program for 
NFs. This rule is being proposed for permanent amendment in accordance with Sections 5 111.25 and 
5 1 11.28 of the RevisedCode as amended byAm. Sub. H.B. 94 to correct the rule number to include 
a decimal point,to update the department's name from the Ohio Department of Human Services to 
the Ohio Departmentof Job and Family Services throughout the rule, to replace the term ''voluntary 
termination" with theterm "closure and voluntary withdrawal" throughout the rule, to add language 
in paragraph (A)to identify where the definition of "closure and voluntary withdrawal" can be found 


