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MEMORANDUM

TO: HEADS OF ALL FEDERAL AGENCIES

anal
FROM: Peggy R. Mastroianni /6 TS5y /p ‘ W: S;Zd I

Associate Legal Counsel
SUBJECT:  Coordination of the Rule Implementing Title III of the No Fear Act

Attached for your review pursuant to Executive Order 12067 is a final rule that the
Commission proposes to publish in the Federal Register. It implements Title III of the
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No Fear
Act). The regulation adds a new subpart G to 29 C.F.R. Part 1614.

The Commission previously published an interim final rule in January 2004. Agencies
and members of the public were given 90 days to submit comments. Over 140 comments were
received, 16 of which came from agencies. We have incorporated into the proposed final rule the
suggestions which we believe improve the interim rule. The preamble to the final rule, under the
section entitled “Supplementary Information,” discusses the significant comments, the changes
that have been made to the interim final rule, and our reasons for not making other suggested

revisions.

The interagency coordination period for the proposed final rule will terminate on January
14, 2005. If there are any questions about the rule, please contact Thomas Schlageter
(thomas.schiageter@eeoc.gov) or Gary Hozempa (gary.hozempa@eeoc.gov). These individuals
can also be reached by telephone at (202) 663-4640.
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[6570-01P]
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
29 CFR Part 1614
RIN: Federal Sector Equal Employment Opportunity
AGENCY: Equal Employment Opportunity Commission

ACTION: Final rule.

SUMMARY: The Equal Employment Opportunity Commission (EEOC or Commission) is
issuing a final rule implementing the posting requirements set forth in Title ITI of the Notification
and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), P.L. 107-
174. The No FEAR Act requires a Federal agency to post on its public Web site summary
statistical data pertaining to complaints of employment discrimination ﬁléd under 29 CFR part
1614 by employees, former employees and applicants for employment. Title III authorizes
EEOC to issue rules concerning the “time, form and manner” of the postings, to define the terms
“issue” and “basis,” and to issue any other “rules necessary to carry out” Title III.

EFFECTIVE DATE: [Insert date of publication in the FEDERAL REGISTER].

FOR FURTHER INFORMATION CONTACT: Thomas J. Schlégeter, Assistant Legal
Counsel, Gary John Hozempa, Senior General Attorney, or Mona Papillon, Senior General
Attorney at (202) 663-4669 (voice) or (202) 663-7026 (TTY). This final rule also is available in
the following alternative formats: large print, braille, audiotape and electronic file on computer

disk. Requests for the final rule in an alternative format should be made to EEOC’s Publication

Center at 1-800-669-3362 (voice), 1-800-800-3302 (TTY), or 703-821-2098 (FAX — this is not a
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toll free number).
SUPPLEMENTARY INFORMATION:
Introduction

On January 26, 2004, EEOC published in the Federal Register an interim final rule
setting forth the time, form and manner in which an agency shall post summary statistical EEO
complaint data. 69 FR 3483 (2004). The interim rule included a 60-day comment period, which
subsequently was extended an additional 30 days. 69 FR 13473 (2004).

EEOC received over 140 comments on the interim rule. One hundred and nine comments
were submitted by persons identifying themselves as members of the “No FEAR Coalition.”
Sixteen comments were submitted by Federal agencies and departments. Four comments were
submitted by civil nights groups composed of federal employees, one was submitted by a national
civil rights group, one by an association of fedqral EEQ executives, one by a Member of
Congress, and one was submitted by an association of federal agency Web content‘managers.
EEOC also received seventeen comments from individuals, most of whom identified themselves
as federal or former federal employees.

The Commission has considered carefully all of the comments and has made some
changes to the interim rule in response to the comments. The comments EEOC received and the
changes made to the interim rule are discussed in more detail below.

Amendments to Complaints

When EEOC circulated its first draft of the interim nile under Executive Order 12067, the

regulation required that, when posting information about the bases and issues raised in a

complaint, agencies include bases and issues added by amendment. Agencies commenting on
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this provision argued that if bases and issues added by amendment were to be included among
the data, withdrawals of issue§ and bases likewise should be reflected. When EEQC issued its
interim final rule it decided to drop the requirement that agencies track amendments.

Based on comments received on the interim final rule, both from agencies and members
of the public, EEOC has reconsidered its approach and now believes that bases and issues added
by amendment should be included among the posted data. EEOC is particularly concerned that
the number of times retaliation is alleged will not be portrayed accurately if amendments are not
tracked. As a number of commentors noted, complainants often allege that they have been
retaliated against for having filed an earlier, pending complaint. These claims of retaliation are
considered like and related to the initial complaint and therefore must be treated as amendments
to the initial complaint rather than as separate complaints. See EEOC Management Directive
110, Chapter 5, Example 6 at page 5-11. Since EEOC believes amendments adding a claim of
retaliation need to be capfured, EEOC also believes it is best to capture all issues and bases that
are added.

Tracking amendments requires that an agency post the basis or issue raised in the
amendment when it is time to post quarterly or year-end data for the current fiscal year,
whichever posting period occurs first after a complaint is amended. Where the amendment
occurs in the current fiscal year of a complaint filed in a prior fiscal year, an agency shall not g0
back and modify prior fiscal year data regarding issues and bases since prior year data is
unaffected by amendments occurring in subsequent fiscal years. Further, in posting current fiscal
year data, an agency shall not make changes in any categories other than bases and issues as a

result of amendments to a complaint.
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Bases and Issues

The interim rule requires that an agency post the number of complaints raising each basis
of alleged discrimination and the number of complaints raising each challenged employment ]
action. A few agencies opined that this will make it appear as if more complaints have been filed
than is actually the case.

Given that sections 301(b)(4) and (5) of the No FEAR Act specifically require that this
information be posted, EEOC does not have the discretion to change this part of the rule.
Moreover, agencies must post the total number of complaints filed. Persons viewing all three
data categories will be able to ascertain that the total number of times a basis or issue is asserted
does not correspond to the number of complaints actually filed. Therefore, there is no basis for
concern that the number of complaints filed will appear inflated.

Other commentors objected to the requirement that an agency post a complaint as having
been filed even if it raises a basis not protected by one of the federal EEO statutes. One objection
was that such a complaint is not really an EEO complaint ard therefore should not be counted.
Another objection was that the inclusion of complaints raising a non- EEO basis unintentionally
could convey the message that an EEO complaint can be mzintained regardless of the basis
alleged.

The very designation “non-EEO” basis will alert a viewer that the complaint falls outside
the scope of the EEO laws. Thus, EEOC does not believe that requiring agencies to post this
information will mislead the public into believing that employment discrimination laws protect
an employee or applicant from non-covered forms of discrimination. Complaints raising a non-

EEO basis, such as whistle blowing, will be dismissed. EEQC believes, however, that it is
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important to know how many claims filed qnder partv1614 do not belong in that process because
it may indicate that employees need to be better informed of their rights and the correct forums in
which to pursue their allegations of wrongdoing, or that persons are misusing the EEO complaint
process.

A few commentors were concerned about bases that are mislabeled by a complainant.
Where a complainant appears to misidentify a basis (e.g., the complainant alleges race
discrimination and identifies her race as “Danish”) and the agency determines that the
complainant’s intent is to raise a national origin claim, the agency shall post only the corrected
basis.
Enforcement

A number of comments focused on the fact that the interim rule does not contain an
enforcement mechanism in the event an agency fails to post its EEO data. Some commentors
want EEOC to fashion a scheme in which EEOC can sanction agencies and agency managers for
non-compliance. While directing the Commission to establish the “time, form, and manner” in
which an agency must post its EEO data, the statute does not specify what action, if any, EEOC
may take in the event an agency does not fulfill its posting obligations. Since the statute neither
authorizes EEOC to sanction agency non-compliance nor sets forth the means by which EEOC
can compel compliance, EEOC has not created an enforcement mechanism.
Counseling

A few commentors objected to the absence of counseling data in the posting
requirements, arguing that counseling is an important part of the process. EEOC’s initial

decision not to have agencies post counseling activity was based on its conclusion that the No
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FEAR Act does not address pre-complaint activity, which would include counseling. Nothing
proffered in the comments convinces EEOC that its initial interpretation was in’error.

That EEO counseling activity will not be tracked under the No FEAR Act does not lessen
its importance or minimize EEOC’s belief that counseling is a vital component of the federal
sector complaint process. Many matters brought to a counselor’s attention are resolved before
they become formal complaints. Counselors further perform the very valuable function of
assisting complainants to accurately define the matters about which they wish to complain.
EEOC requireé agencies to report counseling activity on the Form 462 (“Annual Federal Equal
Employment Opportunity Statistical Report of Discrimination Complaints”) because it believes
the counseling function is significant.

EEOC Form 462

A few agencies opined that, now that they must post EEO data under Title III (and report
EEO data under Title IT), EEOC should discontinue the use of EEOC Form 462. As an
alternative, a few agencies suggested that they be allowed to consolidate EEOC Form 462 with
the information they must post under the No FEAR Act. |

Form 462 seeks more, and in many cases different, information than is required to be
posted under the No FEAR Act. While the posting of No FEAR data is primarily for use by the
public, Form 462 data is intended for EEOC use and is delivered directly to EEOC for this
reason. In addition to reporting consolidated Form 462 data to Congress, EEOC reviews each
agency’s report to assess that agency’s compliance with its EEO obligations under part 1614.
These roles, reporting to Congress and assessing an agency’s EEO program, are not

responsibilities given to EEOC under the No FEAR Act. As a result, EEOC does not regard an
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agency’s posting obligations under the No FEAR Act as serving the same purpose as its Form
462 reporting requirements. For these reasons, EEOC will not discontinue the use of Form 462.
Government-Wide Data

A few commentors suggested. that EEOC post government-wide EEOQ statistics on its
Web site, using each agency’s posted data as the source material. Since the statute does not
require EEOC to post consolidated data and given that EEOC already consolidates Form 462
* data, which overlaps somewhat with the No FEAR data, EEOC has decided not to consolidate
government -wide No FEAR data, at least for now.

In a similar vein, éommentors suggested that EEOC post on its Web site a regularly
updated listing indicating which agencies fully are in compliance with the posting requirements,
partially are in compliance, or have not posted data. Again, this is beyond the responsibilities
imposed by the statute and EEOC therefore will not implement the suggestion.

Issuance of the Interim Final Rule |

Some commentors questioned EEOC’s reasons for issuing an interim final rule rather
than a final rule. EEOC’s implementation of this rule as an interim final rule with provision for
post-promulgation public comment was based upon the exceptions found at § U.S.C. 553(b)(A),
(b)(B) and (d). Agency posting obligations under Title ITI of the No FEAR Act began in the first
quarter of FY 2004. It was essential that agencies understood their responsiBilities regarding the
posting requirements so that they could begin capturing EEQ data immediately. EEOC
determined under 5 U.S.C. 553(b)(A) that this regulation, which coveré the time, form and
manner of agency postings under Title Il of the No FEAR Act, affects agency organization,

procedure, or practice and has no effect on the substantive rights of non-agency parties. In
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addition, it was feared that the absence of rules or the later promulgation of rules would result in
confusion concerning the pdsting requirements, to the detriment of the public. EEOC therefore
determined under 5 U.S.C. 553(b)(B) that it would be contrary to the public interest to delay
promulgation of these rules by issuing a notice of proposed rule making rather than the interim
final rule that was issued. For the same reasons, EEOC determined under 5 U.S.C. 553(d)(3) that
there was good cause for the rule to become effective immediately upon publication with
provision for post-promulgation public comment. An additional advantage to this approach was
that agencies were able to try out the rules, and the public was able to observe how agencies
sought to comply with them, thus infoming the comments they submitted to EEQOC. Given the
quality of the comments and the adjustments EEOC has made to the final rule in response, EEOC
believes the issuance of the interim final rule worked to the advantage of all parties.

Link Location and Name

Section. 1614.703(d) of the interim rule requires ar agency to title its posted EEO
information “Equal Employment Opportunity Data Posted Pursuant to the No Fear Act.” This
section further requires an agency to prominently place a Liyperlink to the data on the homepage
of its public Web site. There was some objection both to the location of the hyperlink and its
name.

As for the location, agencies argue that their homepages already are well populated with
hyperlinks which primarily are mission-specific. Adding znother hyperlink, thereby producing
crowding, may in fact be counter-productive. Moreover, many people visiting an agency Web
site do so through hyperlinks from other non-agency Web sites or search engines that bypass an

agency’s homepage. Some agencies allow internet users tc compose a personal homepage,
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which again bypasses the agency’s standard homepage. For these and other reasons, the agencies
that commented uniformly were of the opinion that a hyperlink on an agency’s homepage is not
the best way to ensure the public’s assess to an agency’s posted EEO data. These agencies
therefore suggested that each agency decide itself where to place its EEO data and hyperlinks to
that data since each agency best knows where a target audience goes to look for certain
information. A number of agencies offered suggestions where the hyperlink would be better
placed, such as on the “About the Agency” or “Working for the Agency/Employment” pages.

The Commission is concerned that without a uniform hyperlink location members of the
public seeking EEO data from more than one agency will have trouble finding the data. If one
agency’s hyperlink is on the “About the Agency” page, ancther’s is on the “Employment
Opportunities” page, another’s is on a page entitled “Civil Rights,” and another’s is on the
homepage, locating the data for multiple agencies could well end up as an exercise in trial and
error. Even assuming that the homepage is not the best or most intuitive location for the
hyperlink, EEOC is convinced that it would not be in the public interest to allow each agency to
decide where on its Web site it will place the hyperlink. Thus, if not the homepage, EEOC must
dictate another uniform location. The problem is that there are no other uniform locations.
Agencies do not label their “About the Agency” and “Employment” pages identically. Thus,
there is no way to standardize through a rule an alternative location for the link. This leaves only
the homepage as the one Web page all agencies possess in common, and therefore it is the
homepage which shall house the link. |

Regarding the title of the hyperlink, EEOC agrees that it is too wordy. EEOC, however,

does not agree that the label “No FEAR” will be widely misunderstood by members of the



